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Friday, March 1, 2013

--- On commencing at 9:30 a.m.

MS. HARE:  Good morning.  Please be seated.

This morning we're going to be hearing submissions from parties in Toronto Hydro's application for electricity distribution rates to be effective June 1st, 2012, May 1st, 2013.

Before we start, are there any preliminary matters?
Preliminary Matters:


MR. CASS:  Madam Chair, if I might address two preliminary matters, please.

MS. HARE:  Yes, please.

MR. CASS:  First, Madam Chair, Ms. Klein has had a family emergency arise and will be unable to be here today and on Monday.  She asked me on her behalf to express her apologies to the Board for that.

Second, Madam Chair, more directly with relation to what we're doing here today, yesterday I received a document from Mr. Elson that appears to be Environmental Defence's argument in this proceeding.  It was accompanied by a covering letter that indicates that Environmental Defence, as well, intends to make oral submissions this morning.

Madam Chair, I'm not aware of any procedure that allows a party to make two arguments.  I'm certainly aware that the Board from time to time has had a procedure where it would have parties provide an outline of their oral submissions in advance and an outline would be used in addition to oral submissions.  I wasn't aware that that's what the Board had asked for in this particular proceeding.

In any event, though, as I said, I'm not aware of any procedure that allows a party to make two arguments.  Perhaps there is some small increment of time that could be allowed to Environmental Defence to elaborate on the argument that they have already provided, but, in my submission, two arguments should not be permitted.

MS. HARE:  Mr. Cass, I did see that Environmental Defence submitted written material.  I have not had a chance to look at it.  I thought perhaps it was in the same category as what you provided, which were the references to various pieces of evidence, but if, in fact, it is a complete argument, then I would ask Mr. Elson to respond.

MR. ELSON:  We've provided these submissions, in a sense, in lieu of a compendium.  It does include argument, and the purpose of us put it before the Board is so we can have easy access to references during oral examination, such as excerpts from the transcript and the like.

Another benefit of us putting this before the Board is it will expedite our submissions and ensure we can cover all of the topics that we would like to address today.

Again, the main purpose is to provide the Board with easy access to the excerpts and quotes referred to in the submissions, and we would ask to be able to make oral submissions.  We are not suggesting to make two arguments, but we will be using these submissions as a guide, similar to as we've done in the past, with an outline.  In this case, it is a little bit more detailed, but, again, we're not intending on making two separate or two different arguments.

MS. HARE:  Do other parties have comments.  Mr. Shepherd?

MR. SHEPHERD:  Madam Chair, it is commonplace in a courtroom to file a factum and follow it up with oral submissions.  It assists the adjudicator by allowing them a full, detailed analysis and a summary or highlights, if you like, and an opportunity to question the person making the submissions.

So I think this is actually a very good idea.  When I saw it yesterday and realized it was going to be followed up by oral submissions, I kicked myself and said, Why didn't I do that?

MS. HARE:  Mr. Brett.

MR. BRETT:  Yes, Madam Chair.  I agree with Mr. Shepherd.  I mean, I have used this factum for argument on a number of occasions.  I actually have another one with me today which I haven't distributed yet, but I will.  It is a road map to the argument.

Now, the way I see it is, I will read parts of it, and then I will just summarize parts of it.  Of course, what the real argument is is what appears in the transcript, ultimately, but it is a way to -- it is a way to expedite matters and kind of provide you something to follow along with while I'm talking.  I have done it several times, and I know Mr. Thompson has done it.  In fact, he was the one who advised me to use that technique.  So thank you.

MS. HARE:  Mr. Millar, any comments?

MR. MILLAR:  Madam Chair, all I would add is I'm not sure it is a common practice or not, but certainly any number of times we've had parties file either outlines of their oral argument or, in some cases, you will see them file essentially the entire argument and simply read it into the record.

In truth, it may be something we want to be more specific about in procedural orders in the future, but all I can say is this is not -- we've certainly seen this before and I think it has happened without comment.

MS. HARE:  Mr. Cass, any comments?

MR. CASS:  Just one final comment, if I may, Madam Chair.  I have no disagreement at all with what Mr. Brett has described.  That is indeed something that has happened in the past, and he quite fairly conceded the argument is what appears on the transcript at the end of his submissions.

I am simply going by the covering letter that was provided by Environmental Defence with their submissions.  It says:
"We are providing these written submissions in addition to making oral submissions."

It certainly sounded to me like two arguments.

MR. ELSON:  If I could read the rest of that sentence:
"... in addition to making oral submissions so that our oral presentation can be completed within the allotted time and to ensure that the various references to the evidence are easily accessible by the Board."

MS. HARE:  Thank you.

[Board members confer]

MS. HARE:  We are willing to accept the written submission, as well as the oral submission.  We think it will be helpful to the Board.

Are there any other preliminary matters?  Mr. Cass, can you update us on the status of undertakings?  All have been completed; is that correct?

MR. CASS:  Yes, they have, Madam Chair.
Procedural Matters:


MS. HARE:  One procedural matter that I wanted to raise that you can think about before the break, and it is to do with the time of the reply argument on Monday.

If it is helpful to you, Mr. Cass and your client, we would be prepared to move it to 2 o'clock, if that gives you additional time to prepare your submissions.

You can let us know after the break what you would prefer.

MR. CASS:  Yes.  I can say right now, Madam Chair, I think that would be helpful.  I can't imagine the argument will require more than half a day.  That being the case --


MS. HARE:  We assumed that.

[Laughter]

MR. CASS:  Yes, of course, absolutely.  So that being the case, I can't imagine why the second half of the day would not be preferable to the first half of the day, yes.

MS. HARE:  Okay, fine.  So we will set it for 2 o'clock on Monday.

MR. CASS:  Thank you for that.

MS. HARE:  Okay.  Is there an order as to who will go first?

MR. SHEPHERD:  Madam Chair, my friends have agreed to allow me to go first, because I have another proceeding to go to this morning.

MS. HARE:  Thank you.
Closing Argument by Mr. Shepherd:

MR. SHEPHERD:  So with your permission...

I do not have materials.  I wanted to wait and see what the materials were that were filed yesterday, and I did and adjusted these accordingly.  I didn't want to be duplicative, but I do wish, if it is okay with the Board, to take the transcript and provide footnotes.  I don't propose to put any words in, just references.  So if that is suitable, useful for the Board, that will allow me not to have to break this up with, Let's go to the transcript, let's talk about it.

MS. HARE:  That's fine.  Thank you.

MR. SHEPHERD:  So I want to start with a story.  Because I get to go first, I get to start with a story.

My story is this.  Your neighbour comes rushing over and says, I need your car, I need your car.  My wife is having a baby.  If the wife is having the baby right now, your decision is, Here's my keys, go.

But if his wife is three months pregnant and he's not going to the hospital and he doesn't need it right now, you make the decision differently.

So the purpose of the story is that we have the same issue here.  The question -- there's two steps to this process.  First, is it urgent to make this decision about Bremner now?  If it is, that's one thing, and you have to deal with it in a certain way.

If it's not, then your next question is:  What's the best way to make a decision and what would you like to see in order to make that decision?

So I am putting that as a framework around our submissions because it is, in essence, where we're going to conclude, as well.

So there are three tests here:  Need, prudence and materiality.  Clearly, there is no issue about materiality.  I'm sure everybody in the room agrees that a project that ultimately will be more than a quarter of a billion dollars, and in this proceeding is $193 billion -- or million or something, probably is material.  It certainly would be material for me.

Prudence is entirely dependent on need.  That is, you determine whether something is prudent based on the need.  If you're serving a particular need, you're solving that problem.  One thing will be prudent.  If you're serving a different need, something different might be prudent.

So I'm not actually going to end up dealing with prudence, because I don't think you get there.

The third thing, then, is need, and in our case, we think that the need question has two components.  First, is there a real need, in fact?  And second, if there is a real need, is that need immediate or urgent?  So it comes back to the first question:  Does this question have to be decided today?

Our conclusion is this.  There are three needs proposed: load growth, switchgear replacement at Windsor TS, and feeder connections, lack of feeder connections at Windsor TS.

We have concluded that none of those are urgent, that all of them have issues associated with either whether they're going to arise at all or, if they are going to arise, how they're best solved.

And therefore we're going to propose that Bremner not be approved in this proceeding, and that when the needs, these three needs that have been identified, start to crystallize, Toronto Hydro should come back to the Board, A, with the regional supply plan that we have heard about finished so the Board can review this in context; secondly, with a more sophisticated load forecast that does not pretend that the future is going to be the same as the past; and, third, with a proper review of all the options, not just the "build the infrastructure" options that they have looked at so far.

So let me deal with the three needs in order, and I will start with load growth.

As I've said, the first part of this question is:  Is this need real?  Is there a real need to add more capacity for load growth in the downtown core?

And, you know, we get stuck in the hearing room and we start to look -- look at the world as if the world is seen through this hearing room, and sometimes it is good to get out and actually see the real world.

And so I went to the auto show last Sunday, and while I was at the auto show -- it is at the convention centre, and I looked outside.  I don't get downtown very often, and I saw:  Wow, look at all of these condos.  Everywhere that I remember as, you know, sort of vacant land, developable land, is built up.  There are new condos already there, or if not already there, the cranes are topping them off right now.  They're going to be occupied before the spring.

So my initial reaction was maybe we're being unfair to Toronto Hydro.  Maybe their talk about this new load growth is correct, that maybe it is more than we think.

But then I realized, well, no, all that load growth, all of those condos all around this location, the Bremner location, they're all built.  They will be load before Bremner comes on-stream; Bremner doesn't solve that problem.

This is what Mr. Bach said in his evidence.  He said:  You know what?  Eventually, you run out of land.

So I looked around and I said:  Well, where's the land to build new load?

And the answer is unless you're going to replace the convention centre, unless you are going to replace the Rogers Centre or the CN Tower or you are going to tear down the Roundhouse, there is no more land left.

There is land; there is land to the west in the railway lands.  That is served by Strachan.

MS. SPOEL:  Mr. Shepherd, are you giving evidence?

MR. SHEPHERD:  No, I'm --


MS. SPOEL:  You are about the -- about the land use planning future of downtown Toronto, because it sounds to me a lot like evidence, and we haven't heard -- you didn't call -- your client didn't call any evidence in this proceeding.

And I am concerned that your personal observations of what has already been built and what might be to come are in the nature of evidence.

I think that is probably -- it is going to cause a lot of problems for us in writing our decision, if you are intending us to rely on these submissions as evidence of what may or may not be required.

MR. SHEPHERD:  Well, I'm sorry if I gave that impression, Ms. Spoel.  I didn't intend to.

The point I was going to get to, in my particular style, is that Toronto Hydro hasn't told you where the new load is going to come from in this particular service area.  They haven't told you anything about that.  If you look in the evidence, you will see nothing about where new load is going to come from.

They've said:  Oh, there's lots of growth in the downtown core.  Well, yes, there is growth in the downtown core, but as Mr. Bach -- who did give evidence on this point -- said, at some point there is no more land.

And Toronto Hydro has given you no evidence that there is more developable land in the Bremner service territory.

So that is the point of my story, which perhaps was more colourful than it needed to be.

So that is the first point.

The second component of this -- is the need real -- is Hydro One says they need 100 percent capital contribution because there won't be any incremental load to pay for the $60 million they have to spend.

Toronto Hydro says:  Well, that's conservative and there is a true-up and everything.  But right now, they say:  We don't need it.

The OPA was asked:  Well, Bremner's needed for new load in 2017, right?

And they said:  No.  And this is during our cross-examination of Mr. Toneguzzo.  They said:  No, 2017, no, much later than that.  That is the exact words, "much later than that."

And in fact, the document that Toronto Hydro filed, which is -- which although it cam came from Hydro One -- this is Exhibit K7.2 -- although it came from Hydro One, in fact, Toronto Hydro says is their numbers.  It says the only load requirement up till 2014 is 49.5 megawatts, and that's because of the switchgear problem at Windsor.  There is no new load problem.

And if you look, in fact, at their load forecast, their own -- which I have problems with, but nonetheless it is their own -- there is no need for Bremner, for new load, for a number of years.  And that is their own evidence.

Indeed, I think it is fair to say that no one in this proceeding, including Toronto Hydro, says that load growth will require Bremner in 2014.  The earliest is Toronto Hydro, who say 2017; everybody else says later.

So furthermore, the Toronto Hydro load forecast is itself faulty, and here's the problem we have with it.  They've admitted that they took the last five years, they established a trend line, and they brought it forward.  That's how they did their load forecast.  It is very simple.  And it is a normal way of projecting the future, but it embeds an assumption, and that assumption is that the future is going to be the same as the past.

We know that's not true in the downtown core of Toronto.  We know it's not true in at least three ways.

First, as I said before, there is a finite amount of developable land.  At some point, future growth by new buildings will not be as great as the past.  That has to be true.

Secondly, CDM uptake is likely to increase.  It certainly won't the same as the past, because the government and the OEB have added new licence conditions to the utilities.  So notwithstanding that Toronto Hydro says they will miss their licence conditions by 90 megawatts, in fact they have an obligation to deliver that.

Similarly, the increasing price of electricity, the fact that all of these new buildings will be affected by new codes and standards, and there will be distributed generation.  We know for sure there will be some; we just don't know how much.

All of these things say that whatever you think the actual future load will be, it won't be the same as the past.  That, we know for sure.  It will be in material ways different from the past.

So load forecast that says the future is going to be the same as the past is not a reliable basis on which to determine that you spend a quarter of a billion dollars.

So our conclusion on the load need is the Board does not have to approve Bremner in this proceeding to meet any load growth issues.  I think the evidence is crystal-clear on that, and I don't even think Toronto Hydro disagrees with that.

So then the second one, the need based on switching out or on replacing the Windsor TS switchgear.

And in order to do that, you have to switch load over somewhere else.  So the question is:  Is this need real?

I think the answer is pretty clear.  This need is well established.  It's not just a question of them saying it in this proceeding.

[Cell phone ringing]


MR. SHEPHERD:  I will get it.

No evidence has been provided to the contrary, in terms of whether this switchgear has to be replaced.  Nobody has credibly challenged Toronto Hydro's evidence that it has to be replaced.  And indeed, they have been doing it for at least five years.  They have been replacing it on a regular pattern.  We know there is a problem with air blast switchgear, and we know it has to be replaced.

So there are two questions: the timing of the Windsor TS switchgear, and the best solution to that need.

On the timing, it is important to understand that Toronto Hydro, except for that I recall oral evidence where they've said, Oh, no, we need to do this, has given no evidence, no background at all, as to why the Windsor switchgear has to be replaced in 2014.

It does have to be replaced, for sure, but they have given no evidence as to why it needs to be replaced in 2014.

In EB-2011-0144 - and we brought you to this during our cross-examination - there was a whole plan to replace switchgear over the period 2012 to 2014.  Windsor was not included.

When we asked about that, there was a funny cross-examination where we asked, Well, so what happened?  Why did you change it?  Why did you move it up?  Well, the switchgear is bad.  We have to fix it, et cetera, et cetera.

In the end, in that cross-examination they said, Well, we actually haven't had any problem at Windsor with the switchgear.  It's actually fine there, and it's always been included in the 2015-2016 time frame.

They have not given any evidence to show why it would be moved up to 2014.  So on timing, there doesn't appear to be any basis to say you need Bremner in 2014 to change out the Windsor switchgear.

Then the second part of this is, well, what about other solutions?  And everybody appears to admit that the feeder ties either to Esplanade or Strachan can be used to provide this capacity relief at lower cost.

And, in fact, at one point the Toronto Hydro admits really the only significant problem with doing that is the timing.  They want to start this in 2014 and they can't really have this done, the feeder ties done, by 2014.

So our conclusion is Bremner does not need to be approved in this proceeding to solve the switchgear replacement problem.

Now, that leaves the third and final component of the -- or justification, and this is the new one, and that is
-- and I want to keep -- I want to remind the Board Panel this was never raised in this proceeding until day 6 in cross-examination by Mr. Brett.

It was first raised by Mr. Simpson, and, in fact, when I heard it, my reaction -- I was upset with myself.  I said you missed something critical.  You better go find this.  I had already prepared my cross-examination.  I hadn't even mentioned this.  Oh, well.

So I went back and looked, because, you know, sometimes things like this can be buried in the fine print of an application and later they become important.  You've seen that.  We've all seen that.

I didn't find anything.  So I cross-examined Mr. Simpson the next day on that point, and he admitted it might not be in the application at all.

Now, I've gone back and looked.  I still haven't found it.  Maybe there is a reference to it there somewhere.  I haven't seen it.  What is clear is this is -- they're asking you to approve $190 million of spending, so if the only basis that you have is you need new feeder connections and they don't have enough at Windsor, where is a report on the problem showing how the problem arose, when it arose, all of that sort of stuff?

Where is an identification and analysis of the options to solve that problem?  Where's an independent review?  I don't mean Mr. Schlatz' review where he reviews his own recommendations and says, Yes, I made a good recommendation.  I'm talking about a real independent review where somebody comes in and says, Well, there are some other ways of doing this.

We have none of that, no report on the problem, no identification or analysis of options, and no review of any of that.

Is this how Toronto Hydro decides to spend $190 million?  I don't think so.  I hope not.  If that's the justification, if that's their basis for needing this station in 2014, they should have done their homework.  They have none of that.

I was going to tell a story, but I'm not going to tell a story, because I told my two stories.  I think I'm not allowed any more, but my bottom line on this is, if this is the justification, they have to support it with evidence.  They can't just say so on the stand.  They can't just say, We're out of feeder connections and expect you to say, Okay, well, then you can have your $190 million.  That is not how it works.

It looks like it was added at the last minute.  Whether or not it was added at the last minute and it's not credible, I don't know whether that is true, but what I do know is they have not given you an evidentiary basis for this, except the only thing they've done is say, We've run out of connections.  Nothing else.  That's not enough.

So our conclusion on this is Bremner does not need to be approved in this proceeding to provide additional feeder connections in the downtown core.

MS. SPOEL:  Mr. Shepherd, can I just ask you, with respect to your first story about the guy with the wife in labour, are you suggesting that it's not until the baby is on the way that he should be making arrangements to get his wife to the hospital so she can deliver there instead of in the car or at home?

MR. SHEPHERD:  No, no, actually not.

MS. SPOEL:  Of course you as a neighbour are making a decision based on urgency, but you are not suggesting that he should be making his decision based upon the kind of emergency nature of the situation?  He should have planned ahead and made sure his car was working, or he had previously arranged to borrow your car or something like that, before she was in labour?

MR. SHEPHERD:  Sure, but what I was actually driving at was the decision that you make - not the decision that they make, the decision that you make - and whether you do it differently if you have to do it now.  If this really has to be built by the end of 2014, you can't say, Well, there is some other evidence that would be better and we would like to see it.

You can't say, Let's see what the regional plan looks like, because you have to make the call.

MS. SPOEL:  Oh, okay, I understand.  I understand the analogy.  All right.

I just wanted to ask you one more thing about your comment about lack of an evidentiary basis.  Are you suggesting that oral evidence given by a witness is not evidence?

MR. SHEPHERD:  No.  I'm saying that an unsupported statement that it has never been included in the original evidence that has not been subject to any testing whatsoever, because we never heard about it until the last minute, is not credible.

The Board normally would not rely on something like that for a big decision.  Normally, the Board would say, Well, do your homework.

So, all right, that leads me to my conclusion, which is:  What is the best way to make this decision?  We have concluded on the three causes that none of them are urgent enough to force you to decide now.

If that's true, then you have to ask the question:  Well, what is the best way to make a decision, because actually if you have everything you need now and you know that sooner or later you are going to need this station, then there is no reason to delay?

But that's not the best way to make this decision.  You should at least see the regional supply plan first.  It's going to be ready in a few months.  Why would you jump the gun on a plan and say, Go ahead with a big component of the plan before we've even see what the plan is?

The plan will allow you to see the broader transmission and generation context, and you will see more fleshing out of what you heard from the OPA when they gave evidence on the first day.

Secondly, the best way to do this is to require a more sophisticated load forecast.  A trend line does not help you.

The load forecast, to justify this sort of spending, should decompose the components of demand going forward.  It should consider not just the -- it should consider changes in new buildings.  It should consider changes in the trend of CDM in either direction.  It should consider changes in the amount of DG.  All of those things are things that are appropriate in a plan in a load forecast.

Then, thirdly, you should require that the applicant consider all of the options, because it's clear that in this case they only considered options that involved building more infrastructure.  It's understandable.  They're engineers.  That is what they do; they build.

But sometimes the option -- the best options are not building things.  Sometimes the options are CDM, DG, having some deal with EnWave, maybe getting somebody to build a downtown gas plant for peaking, as well.  There may be lots of other options.  We don't know, because they didn't investigate them.

So what we conclude is that Bremner may well be needed at some time in the future.  We hope that is not true, but we accept it might be true.  If there is additional load growth in the downtown core, for example, then the evidence suggests that it may be one of the viable options.  It may even be the best one.  We don't know.

But if you defer the decision on this, if you say:  We don't need to make it now, then you do three things.

You have a proper evidentiary basis to make the decision when it eventually comes before you.

You have the results of the government's CDM and DG directions, and you get to see how much traction will actually happen for those things.

And you get a solid view of the potential changes in the trajectory of load.

Look, the -- for the Toronto District School Board, the approval of Bremner could mean half a million dollars of additional distribution rates this year and next.  And Toronto Catholic, probably something similar.

So if the work has to be done now, if it really has to be done now and they have to pay this, of course they don't object.  But they don't want to have to cut programs in order to pay for something that perhaps may be needed in the future, but certainly is not needed today.

And those are our submissions.

MS. HARE:  Thank you, Mr. Shepherd.

MR. SHEPHERD:  With the Board's permission, I will try to very quietly leave.

MS. HARE:  Thank you.

Mr. Elson, are you next?

MR. ELSON:  Yes.  Thank you.
Closing Argument by Mr. Elson:

MR. ELSON:  So today I would like to use our submissions as a guide, our written submissions as a guide for my oral presentation.  And it includes excerpts and quotes that I will refer to.  Do you have a copy of those submissions before you?

MS. HARE:  Yes, we do.

MR. MILLAR:  Madam Chair, I suggest we mark this.  I believe we marked Mr. Cass's booklet at the outset.  K9.1.
EXHIBIT NO. K9.1:  ENVIRONMENTAL DEFENCE WRITTEN SUBMISSIONS.

MR. ELSON:  So we have heard this already, but just to set the context, what we're talking about is the Bremner transformer station.  The cost is $272 million.  The rate increase is substantial, $25 million per year or four percent per year.  So this is a significant project.

Environmental Defence's primary submission is that Toronto Hydro hasn't presented sufficient evidence to establish that the Bremner project is necessary or that it is the most cost-effective option to meet downtown Toronto's electricity needs.

Toronto Hydro has identified a number of needs that we've discussed already, and I would like to touch on them briefly.

One is providing backup at Windsor, two is this connection position loads issue at the Windsor TS service area, and three is meeting the electricity needs of existing or new buildings in downtown Toronto, i.e., load growth.

Before I get into the assessment of alternatives, I would like to discuss briefly the application requirements regarding an assessment of alternatives, and that is referred to at paragraphs 6 to 10 of our submissions on page 3.

Now, of course, Toronto Hydro has the burden of proof in this application, and that's from 78.8, section 78.8 of the OEB Act.  And our submission is that they have the burden to provide sufficient evidence and comprehensive evidence to establish that Bremner is the most cost effective option.

That comes from the prudence requirement in chapter 3 of the filing requirements for transmission and distribution applications.  That's quoted at paragraph 7 here, which, again, says that the project must be "the most cost-effective option."

This issue, the assessment of cost-effectiveness and alternatives, is issue 2.2, which asks whether Toronto Hydro:

"... has provided sufficient evidence, including consultant reports, business cases, and a consideration of alternatives for the proposed capital projects to adequately justify them."

That is our focus, whether sufficient evidence has been provided in relation to the consideration of alternatives, to show that Bremner is the most cost-effective option.

Again, the applicant's burden isn't just a legal technicality.  It is reasonable to place this burden on the applicant because it has access to the information needed to make a comparison between alternatives, and also it is the applicant that is seeking increased rates.

The assessment of needs for the Bremner station is addressed primarily in the Navigant report, which is entitled:  "Business Case Analysis, Downtown Toronto, Electricity Supply Evaluation."

Navigant identified two major benefits for Bremner.  Again, that is backup for Windsor and load growth.  And those quotes from the Navigant report are at paragraph 11 of our submissions.

Then, as we've heard, Jack Simpson in his oral testimony identified a third benefit, which is more feeder connection capacity for new buildings.

And again, the quote from the transcript is attached to paragraph 12 of our submissions.

So starting with the backup for Windsor, like Mr. Shepherd, Environmental Defence acknowledges there is a need to replace aging switchgear at Windsor.

However, we submit that Toronto Hydro hasn't established that Bremner is actually necessary to do this, or is the most cost-effective option.

In particular, Toronto-Hydro has identified two other lower-cost options; that would be 16 feeders from Windsor to Strachan, or 16 feeders from Windsor to Esplanade.

And the business case analysis prepared by Navigant clearly states that these are viable alternatives.  And quoting from paragraph 16 of our submissions, this is a quote from the business case analysis:

"The Strachan and Esplanade sites have sufficient space to accommodate new transformers and feeder positions.  These stations are located in areas targeted for development and are electrically close to downtown load and the Windsor station."

And moving on below, Navigant says that these are potentially viable options.

The Navigant report also discusses the costs of these alternative options.  And for Strachan, the cost would be about $55.7 million, and that includes the feeder ties, as well as implementing the consequential station upgrades.

So the difference in cost between this and the full Bremner project is $216 million.  Now, if we're just talking about the first phase, the difference in cost would be $193 million.  The cost of the Esplanade option is in the same ballpark, perhaps even a bit lower.

Those figures are cited in paragraph 18 of our submissions.

Now, as Mr. Shepherd highlighted, the key difference between Esplanade and Strachan and the Bremner option is that apparently Bremner can be in service in 2014; Esplanade and Strachan would take until 2016.

So the key issue, in our submission, in comparing these two options is whether it is necessary to spend an extra $139 million to $216 million to advance the in-service date for this backup option by less than two years.

It is our submission that Toronto Hydro has failed to provide quantitative evidence to demonstrate that that extra spending of $100 to $200 million to speed up the in-service date by two years would provide good value for money for Toronto's electricity ratepayers.

Now, in terms of the urgency of need, we've heard that the equipment is aging, as is presumably other equipment in Toronto Hydro's network, but there is no evidence on the public record that advancing the in-service date for the backup option by less than two years is necessary to achieve compliance with the IESO's Ontario Resource and Transmission Assessment Criteria, or with any other reliability criteria or standards.

If Windsor were to fail to meet some specific standards that apply to transformer stations, I am sure we would have heard about this.  And I am sure Mr. Shepherd's submissions would be different if there was a concern that his clients would have the power go out.

So on that Windsor issue, our position is that the construction of Bremner hasn't been established to be necessary or the most cost-effective option.

The second driver for Bremner is the need for new feeder connection capacity in the Windsor TS service area.  This has been addressed fairly thoroughly by Mr. Shepherd, so I will make my submissions on this point briefly.

But I would like to highlight that Mr. Simpson actually quoted some numbers about how much it would cost to alternatively solve this problem by installing new feeder connections from existing transformer stations.  He describes that option in a quote in paragraph 23 of our submissions.  He says:
"Increasingly, Toronto Hydro has served new customer requests in the Windsor area from stations further afield, and that has involved incremental costs for those customers.  In the year 2012 alone, approximately 37 megawatts of new feeder connections were received for Windsor TS, and 29 megawatts of these had to be diverted to Terauley TS at an incremental cost of 3.3 million."


Now, the problem is that this $3.3 million number is historical, so we can use it as a guide for how much it might cost.  Clearly, $3.3 million is far less than $272 million for the Bremner project.

But as Mr. Shepherd said, we don't have an actual thorough analysis of this feeder connection issue.  We don't have evidence discussing, for example, the expected connection positions required or the cost of serving that capacity from neighbouring stations.  It may be that that $3.3 million number from 2012, which in itself is low, is a bit of a blip, because in 2012 there was 37 megawatts of new connection requests.

Going forward, the cost could be even less, because there could be less need or less cost for making feeder connections.  Some of the new buildings coming online could be closer to Esplanade or Strachan.

Again, this issue was raised first orally, and the cites from the transcript are referred to in paragraph 26 of our submissions.

The evidence that we do have, the $3.3 million suggests that this feeder connection position issue can be remedied at a cost far lower than the $272 million Bremner project, and, furthermore, Toronto Hydro hasn't put forward comprehensive evidence to establish otherwise that Bremner is necessary or the most cost-effective option for dealing with this issue.

I would like to address next load growth in downtown Toronto.  In our submission, Toronto Hydro has failed to show that Bremner is required to meet load growth, because its forecast is highly flawed and because it hasn't adequately considered the alternatives of CDM and DG.

As we've heard, Toronto Hydro's forecast basically is 2 percent per year, and, based on that 2 percent compound growth per year, Toronto Hydro predicts that there will be a load capacity problem in 2017.

This capacity deficit is summarized in table 1 of our submissions, which is just underneath paragraph 30.  Toronto Hydro justifies this 2 percent growth figure based on a very simple regression analysis of five data points, which are the peak day demands of its downtown Toronto customers in 2007, 2008, 2009, 2010 and 2011.  According to this regression analysis, in the past five years demand grew by 2.16 percent per year, and, as a result of that, Toronto Hydro asserts that its forecast growth rate of 2 percent is prudent.

We submit that this simple regression analysis based on a mere five data points is a highly simplistic and unreliable methodology to forecast the rate of growth for the next ten to 20 years, and it ignores a myriad of important factors that are needed to estimate growth, as detailed below.

We've detailed seven specific factors or seven specific flaws with this growth forecast.  Those seven factors are -- I will list them first.  The first one is overestimating the growth from existing buildings, and Mr. Shepherd has touched on this.

The second is double counting growth from new buildings.  The third is not using weather normalized peaks.  The fourth is ignoring anticipated electricity price increases.  The fifth is ignoring the impact of the planned expansion of the EnWave deep lake cooling system.

The sixth is not accounting for the impact of small-scale DG projects, and the seventh is ignoring the impact of provincial codes, time of use rates and demand response.

So starting with the first one, which is estimating growth -- overestimating growth from existing buildings, the problem with Toronto Hydro's forecast is that it conflates the growth from new and existing buildings and, thus, overestimates the growth of new buildings.

As Mr. Bach testified, the demands of downtown Toronto's existing buildings are declining, and I will read a portion of his transcript that is quoted at paragraph 33 of our submissions.

Mr. Bach says:
"... the bulk of the evidence in my report relates to existing buildings, and I firmly believe that the load in existing buildings is not growing, but is shrinking, in the downtown area.  And that's for a number of the examples I listed in the way of programs, including benchmarking, and monitoring and tracking.
"The remarkable change in the attitudes and desires of major tenants, and I should say expectations that they have towards their building owners and property managers, in terms of requiring that they demonstrate continual improvement in the energy and environmental performance of their buildings."

Now, Mr. Bach's report outlined 19 drivers for this declining growth, and Mr. Simpson acknowledged in cross-examination that THESL's load forecast did not account for those 19 specific initiatives.  The reference to the transcript is in paragraph 39 of our submissions.

Now, after 30 years of experience in this area, Mr. Bach anticipates that in the future the aggregate demand for electricity in downtown Toronto will decline, since the shrinking demands for existing buildings will exceed the rising demands for new buildings.  Mr. Bach testified as follows:
"... at some point I believe that the reduction in load of existing buildings is going to be greater than the net load addition of new buildings.
"This has to occur at some point, because there is a limitation on the amount of available land to build new projects.  In fact, I think we are at about the same point in this period as we were in 1989 when the real estate market fell dramatically.  A lot of it was condominiums.  A lot of it was office buildings.  And the rate of construction, the rate of new additions dropped dramatically, if not completely."

So to summarize this point, by lumping together growth from new and existing buildings in this 2 percent growth figure, Toronto Hydro's load forecast overestimates growth from existing buildings without providing a detailed analysis deconstructing, to use Mr. Shepherd's word, the load forecast, a detailed analysis to support these high growth estimates.

The second flaw with the load forecast is it appears to double count the growth from new buildings.

So THESL's 2 percent growth rate is based on the peak demands in the last five years.  So this 2 percent includes all of the growth from new buildings during this period.  Mr. Simpson acknowledged it is even possible that all of the 2 percent growth resulted from new buildings.  I believe he actually acknowledged that it was possible that the 2 percent growth resulted from a decline in demand from existing buildings and an even greater increase in demand from new buildings.

However, anticipated loads are then added back into the forecast figures based on connection requests received by Toronto Hydro.  So the growth from new buildings is, thus, counted in a sense twice, once in the 2 percent growth figure, and then, again, in the gross-up or addition of new load from new buildings.

The third flaw with the forecast is that the five-point regression analysis uses actual as opposed to weather normalized peaks.  This isn't a major point, but, as a consequence, if 2007 was cooler than normal and 2011 was warmer than average, the regression analysis will overestimate the normal rate of growth in electricity demand.

The fourth flaw is that the forecast ignores and doesn't account for anticipated electricity price increases, and it is our submission if a forecast isn't considering that electricity price increases will result in decreased demands, it's not credible.

The fifth flaw is that it ignores the impact of the planned expansion of the EnWave deep lake cooling system.  This project alone will result in a net 14.5-megawatt reduction in peak electricity demand.

The citation for that is footnote 28 in our submissions.

That is a significant impact on its own, just for that one project, and that project is not included in the load forecast.

And the fact that it is not included in the load forecast, the reference to that is in -- sorry, footnote 27 of our submissions.

The sixth flaw is that the forecast doesn't account for small-scale DG projects.  And in particular, a small-scale DG project is one that is less than 10 megawatts.  And this was confirmed in cross-examination and it specifically states in the load forecast that those projects are not included in the load forecast.

So Environmental Defence asked for an undertaking of the megawatts that this small-scale DG would achieve in the next one to five years.  And it appears that the peak demand reduction from these small-scale projects is between 28 to 37.5 megawatts.

Now, we were looking at this evidence, again, this morning, and it's not entirely clear to us whether the 37 -- sorry, the 35.7 megawatt number cited in paragraph 43 of our submissions is correct, or if it is, in fact, 28 megawatts.  But the magnitude is similar.

And the result is that it would push back the need date for new capacity by somewhere between three and five years.

And again, these small-scale projects, Toronto Hydro knew they were coming on board.  It is their data that they have provided us about these projects, but they have not been accounted for or factored into the load forecast.

So the –-

MS. SPOEL:  Sorry, can I just ask you a couple of questions?

Your comment about the rising price, the failure of the load forecast to take rising prices into effect, was there any evidence on that point in this hearing?

Or is that just a general statement, that, in general, as price goes up, people consume less?

I may have missed something, but there is no reference.

MR. ELSON:  No.  There is no evidence of anyone specifically saying that.  We are proposing that as a proposition that the Board would accept.

MS. SPOEL:  Okay.  Thank you.

MR. ELSON:  The final factor is that the load forecast ignores provincial codes and standards, time of use rates and demand response.  And this is a reference to the evidence provided by the OPA in this proceeding.

Mr. Simpson addressed time of use rates and demand response as follows in the transcript, and I would like to read a portion for you.  I am just going to read the bolded portions of the transcript, sections that are quoted at paragraph 44 of our submissions.

And I say:

"When we left off, we were reconciling the OPA's data with the load forecast in the Navigant report."

And moving down:

"Again, referring to page 8 of the OPA evidence and the column for 2019, it says that there will be incremental demand reduction for time of use of 48.2 megawatts."

And I ask if he sees that number:
"Yes."

And I asked:
"By how much does the forecast in Navigant's report at page 9 reduce downtown Toronto's peak demand in 2019 due to time of use rates and demand response?"

Actually, just time of use rates for now, and the response is:

"The figure 2 in the Navigant report does not reflect that potential time of use impact."

And again I asked about demand response, which is 106 megawatts, and Mr. Simpson responded:
"Yes.  It is not reflected in the Navigant table."

Now, the issue of whether those factors were included in the forecast or not became a bit fuzzier in an undertaking response, which said that the load forecast from Toronto Hydro includes energy efficiency.

And in our submission, that statement was based on flawed logic, and THESL's reasoning is as follows.  They said:
"Since the following years were forecast based on 2011 actuals, the same types of CDM savings are accounted for in the forecast loads beyond 2012."

That's at paragraph 45 of our submissions.

In essence, Toronto Hydro is arguing that its 2 percent natural load growth, as it calls its figure, assumes that energy efficiency savings will occur.  But Toronto Hydro hasn't done any analysis to show that its 2 percent growth rate figure accurately predicts future trends in energy efficiency savings, including those outlined by the OPA's evidence.

Furthermore, Toronto Hydro verified its 2 percent growth projection based on a regression of a mere five data points, without assessing the myriad of possible factors underlying that 2 percent growth in the past five years, such as, for example, an unusually high number of new connections from new buildings during that five-year period.

So it's our submission that the 2 percent growth figure doesn't net in or account for new provincial codes and standards, time of use rates and demand response.

The OPA's evidence about the impact, the megawatt impact of those factors -- that's provincial codes and standards, time of use rates, and demand response -- is summarized in table 2 of our submissions at paragraph 46.

And the original citation, I believe, is page 8 of the OPA evidence.

At paragraph 47 of our submissions, table 3 allocates the peak reduction targets in table 2 to the downtown core in proportion to the downtown core's share of Toronto Hydro's total peak-day demand, which is 18.5 percent.

And so if we look at the allocation of the reduction targets to downtown Toronto, which is in table 3, if these were to have been factored into the Toronto Hydro forecast, there would have been no need for new transformer station capacity in downtown Toronto until approximately 2023.

And so that is found by comparing table 3 with table 1, which is the table outlining the deficits.

So to summarize the load forecast issue, each of the above seven factors, when considered alone, would significantly push back the date, the need date for new transformer capacity.

Incorporating only the OPA's figures pushes it back to 2023.  Accounting for small-scale DG pushes it back by somewhere between three and five years.  Even the EnWave project alone is 14.5-megawatt reduction that was not incorporated into the load forecast.

In our submission, taken together, these seven factors are conclusive evidence that Toronto Hydro's load forecast is not credible and is not a sufficient basis on which to approve a $272 million project.

Subsequently, Toronto Hydro produced a forecast in January 2013, which it provided to the OPA.  And according to this revised forecast, it appears that there will be sufficient transformer capacity available until at least 2026.

Table 4 summarizes Toronto Hydro's new electricity demand forecast.  And this is the data, again, provided to the OPA.

So if we compare these figures with the capacity of the existing five downtown stations, which is -- which is 1,095 megawatts -- and a conversion has been done from MVA, as you can see in paragraph 51 -- that means that our load growth capacity issue wouldn't come into play until 2026.

Again, this is based on Toronto Hydro's revised forecast that it provided to the OPA.

This is also consistent with the testimony of Mr. Toneguzzo, which Mr. Shepherd referred to earlier, in which he noted that, based on his discussions with Toronto Hydro through the Toronto regional plan, he thought that the need to meet load growth was much later, in fact.

And the relevant passage from the transcript is at paragraph 51.

Furthermore, it is our submission that Toronto Hydro should have provided this January 2013 load forecast under rule 11.02.  I won't get into that in detail, but our submissions in that respect are referred to at paragraph 52 and 53 of our submissions.

So to summarize this new load forecast, again, the January 2013 forecast clearly shows that there will be sufficient transformer capacity available until at least 2026, and, therefore, Bremner isn't needed for load growth in Toronto.

I would like to move on to CDM and DG, and the points I would like to make with respect to both of those are that Toronto Hydro hasn't actually assessed them as alternatives or provided sufficient evidence to the Board to establish that the Bremner is the most -- the Bremner transformer station is the most cost-effective option as opposed to DG and CDM.

In response to Pollution Probe Interrogatory No. 7, Toronto Hydro expressly indicated that it did not estimate the potential for incremental cost-effective energy efficiency and demand response options to reduce the demands of the downtown Toronto transformer stations between 2012 and 2016.

Furthermore, if you look at Toronto Hydro's load growth forecast - and this came up in cross-examinations - it lists five alternatives that are considered in the event of a capacity shortfall.  All of those five factors are supply side factors.  That list doesn't include CDM or DG.  And, again, this is Toronto Hydro's evidence.

Similarly, Toronto Hydro's own business case evaluation for the Bremner transformer station lists a number of alternatives, and that list does not include CDM or DG.  That is at page 13 to 16 of the business case evaluation.

Now, the assessment of alternatives is discussed with respect to CDM only in the Navigant report, but Navigant simply conducted a 50 percent sensitivity analysis.  It didn't actually estimate the potential incremental CDM.  That is referred to in the transcript that is quoted at paragraph 57 of our submissions.

Pollution Probe asked Toronto Hydro whether it had requested funding from the OPA for incremental CDM to potentially defer the need for transformer station capacity in downtown Toronto.  Toronto Hydro said that it had not done so.

So in cross-examinations, we asked Chuck Farmer, the director of conservation and integration at the OPA, whether it would be potentially willing to fund programs that could defer the need for Bremner.  And Mr. Farmer responded not with a categorical answer, but said:
"we would be definitely open to discussing the option to fund those programs, and to participate with Toronto Hydro and find the best way to provide support and funding."

So even though the OPA would be willing to fund additional cost-effective CDM to avoid the need for the Bremner transformer station, Toronto Hydro did not explore this as an alternative option.

Now, moving to DG, one issue with -- DG raises some separate but some of the same issues as CDM does.  First of all, there is a significant amount of technical and market potential for DG, and that is according to a 2009 Navigant report for Toronto Hydro and the OPA.

According to that report, the technical potentials for CHP and solar PV are 1,084 megawatts for CHP and 1,300 megawatts for solar PV.  The market potential is estimated to be between 140 megawatts in the next five years and 550 megawatts in the next ten years.

Now, we heard about short-circuit constraints.  However, again according to a 2011 Navigant report that's referred to at paragraph 63 of our submissions, when these short-circuit constraints are eliminated, there will be a potential to add 490 megawatts of CHP or 733 megawatts of solar PV.

According to Hydro One's 2012 rate filing, the short-circuit constraints at Leaside, Hearn and Manby stations will be eliminated in 2013 and 2014.  Mr. Simpson noted that there might have been a delay in this project and it will be perhaps scheduled for 2015.

Furthermore, in the 2011 Navigant report regarding DG enabling options, it concluded:
"Together, the upgrade plans proposed in THESL's GEA Plan and HONI's local transmission system upgrades will significantly increase THESL's DG connection capacity."

So DG is an actual option.  There is significant technical and market potential.  There are constraints that are being removed.  Yet despite these planned upgrades, Toronto Hydro did not assess DG as an alternative to Bremner.  Again, DG is not listed in Toronto Hydro's list of five options that are considered in the event of a capacity shortfall in its load forecast.  Similarly, it is not listed as one of the alternatives considered in Toronto-Hydro's business case evaluation.

Again, Pollution Probe asked Toronto Hydro whether it had gone to the OPA to ask that it contract for natural gas generation to defer the need for Bremner.  The answer was no.

Again, we asked the OPA whether it would be willing to fund such projects, and Mr. Farmer said:
"We certainly would investigate it as part of the Toronto regional plan and bring that forward as a recommendation."


So, again, Toronto Hydro didn't explore DG as an alternative option to meet load growth, even though there is significant market potential, significant technical potential, and the OPA is willing to participate and plan in its development.

So this failure to consider CDM and DG has a bit of a history to it that I would like to discuss briefly.  First of all, in EB-2009-0139, and again in EB-2010-0142, Toronto Hydro was seeking initial costs relating to Bremner, and in those applications Toronto Hydro listed a number of alternatives.  In both of those applications, neither CDM nor DG was listed.  I raised that with Mr. Simpson in cross-examination, which he agreed with, which is at paragraph 70 of our submissions.

In our submission, this is problematic in the context of Board orders against Toronto Hydro in this regard.  For example, in EB-2007-0680, the Board held as follows:
"The Board observes that the Applicant's study of distributed generation has not been rigorous.  Therefore, the Board directs the Applicant to conduct a study into the capability, costs and benefits of incorporating into the Applicant system, a significant (up to 300MW) component of bi-directional distributed generation in Toronto."


Then in EB-2009-0139, the Board commented on the report that had been generated pursuant to the order in the previous proceeding.  It found that that report was incomplete and it provided the following caution to Toronto Hydro.  It said:
"The Board reiterates and cautions THESL that it considers the analysis of the incorporation of DG to be an important element of its review of THESL's overall infrastructure spending.  The absence of such information diminishes the confidence the Board can place on THESL's overall system plans."

So despite these previous decisions by the Board, Toronto Hydro nevertheless decided to proceed with the Bremner application without adequately assessing CDM and DG.  If this Board were to be critical of Toronto Hydro's omission of considering and incorporating DG into its plans, it wouldn't be the first time that the Board has done so.

Toronto Hydro also failed to consider some of the positive attributes of CDM and DG, and, in our submission, that would be necessary in order to do a proper comparison between alternatives, as is required in the filing requirements, in order to determine which is the most cost-effective option.

Some examples of the potential benefits that Toronto Hydro did not account for in its materials are listed at paragraph 74 of our submissions.  For example, CDM results in significant savings to customers because conservation results in lower usage and, thus, lower bills.

There is also resulting greenhouse gas emission reductions.


CDM and DG can avoid the need for generation capacity outside of Toronto, and thus result in further savings to customers.  I had a discussion with the OPA about this in cross-examination, which is referred to at footnote 61.


CDM and DG could potentially defer the need for additional spending by Hydro One to upgrade its transmission system.  Again, I had a discussion about this with Mr. Farmer.


It could even potentially avoid the need for a third transmission line to Toronto, and the associated $600 million cost.


DG can also increase security of supply because it provides a local power source, and it can provide, for example, backup for a hospital in the event of a significant power outage.


And DG could specifically protect against failure at the Hydro One Leaside transformer station, which would otherwise lead to rolling blackouts.


So Environmental Defence acknowledges that the Bremner transformer station will have some benefits.


One of the benefits that we heard about was this transferring of load between east and west, and the OPA first made reference to that in this hearing.


However, Toronto Hydro hasn't assessed whether alternative options might confer even greater benefits at a decreased cost.


So to summarize this alternatives issue and our submissions on it, Toronto Hydro hasn't satisfied its burden in this regard.


The Windsor transformer station is the only short-term driver, but the evidence on the record suggests that this can be met by feeder ties to Esplanade or Strachan.


The medium- and long-term driver is load growth, but this load growth is based on a flawed and unreliable forecast.  But even if this load growth issue does materialize in the future or if a new forecast identifies similar needs in 2019, 2025, Toronto Hydro should be looking at alternatives such as DG and CDM and assessing which is the most cost-effective option.


It seems to Environmental Defence that there is an obvious solution to this issue, which is to, in the short term, provide feeder ties to deal with the short-term issues, and in the medium and long term to consider CDM and DG or even for some of the short-term issues consider CDM and DG as alternative options.


Now, we're not asking the Board today to make a decision and to order Toronto Hydro to implement a specific solution.  We're asking that the Board tell Toronto Hydro to go back and look at alternatives properly, as they're required to do under the filing requirements.


We've made some brief submissions on Toronto Hydro's financial incentives, and just to summarize the issue, even Toronto Hydro agreed that if you have an increase in the rate base, your net income increases much more than through CDM.


It is our submission that Toronto Hydro, therefore, has an incentive to pursue Bremner.


Now, we're not, again, asking for any findings from the Board in this respect.  Our submission is that the fact that Toronto Hydro has significant financial incentives merits more scrutiny by the Board in these circumstances.


I would like to conclude by briefly talking about possible next steps and possible integration with the Toronto regional plan.  By my count, I have another five minutes and I can definitely complete within that amount of time.


MS. HARE:  Well, I figure you have two minutes, but I was going to let you finish.


[Laughter]


MR. ELSON:  I will be very brief and point out that one positive outcome of rejecting Bremner at this time is that the Bremner proposal could be, then, incorporated and dealt with as part of the regional electricity plan.


There is a number of important features of that Toronto regional planning process that are listed in paragraph 81 of our submissions, including that the TRP process will investigate all of the options to meet Toronto's electricity needs, including CDM and DG.


And it is led by the OPA, which is the government agency that has the mandate and the expertise to prepare integrated power system plans.


Now, the TRP currently assumes that Bremner will be built, and it wasn't analyzed in the TRP.  But Mr. Farmer stated that the plan can certainly -- and those were his words -- certainly be developed without the Bremner transformer station.


If Bremner were to be considered as part of the TRP, this would provide the OPA and Hydro One with the ability to propose alternatives which might be superior for the overall system stability and for transmission reasons.


For example, it could be proposed that increased DG would avoid the need for a third transmission line and would provide backup in the event of a failure at the Leaside transformer station.


So overall, on a system-wide perspective, that might be preferable to the Bremner project.


If the Board rejects the Bremner proposal, Toronto Hydro will, of course, have to reconsider its strategy and fully assess alternatives.  And to this end, the Board may wish to direct Toronto Hydro specifically to revise its load forecast to consider CDM and DG as part of a suite of alternatives, and to comprehensively weigh the costs and the benefits of each alternative option before returning to the Board with another application.


So in conclusion, the onus of proof is on the applicant to show that its capital project is needed and is the most cost-effective option.


Its Environmental Defence's submission that Toronto Hydro has failed to do so, and therefore we request that the application be dismissed with respect to Bremner.


MS. SPOEL:  Mr. Elson, I have one question.


MR. ELSON:  Yes.


MS. SPOEL:  Your suggestion, I think, is that -- that this should be delayed until the Toronto regional plan, at least until the Toronto regional plan can be completed, but if the current Toronto regional plan does assume that Bremner will be built, if the Board were to say:  Well, maybe the Toronto regional plan shouldn't assume Bremner will be built, won't that significantly delay the amount of time that it will take for the OPA and other parties to prepare the Toronto regional plan?  And it won't be just a matter of a few months; it might be years until there is a plan, because they will have to go back and start all over, and then by then, if they decide Bremner is required, it might be late?


I mean, I am not sure about the timing impact.  Maybe I should ask that.  What would be the timing impact if we said:  Take it out?  Do you have any submissions on that?


MR. ELSON:  I don't know exactly what the timing impact would be.  But our submission is that Toronto Hydro has -- is required to assess alternatives, and that needs to happen either through the Toronto regional planning process or otherwise.


We think the TRP seems like a good place for that to happen, but perhaps Toronto Hydro could do it on its own with the input of Hydro One.  It doesn't have to hold up the TRP process.  We're just proposing that that could be one of the outcomes of the Board's decision here today.


If the other parties decided to go ahead with part of the TRP and hive off Bremner, I don't know what other solutions there might be to deal with timing issues.


But specifically, again, we don't feel that Toronto Hydro has established that there is an urgent need.  And before going ahead with a $272 million project, it is our submission that they should be assessing all of the alternative ways of dealing with load growth and the like.


MS. SPOEL:  Thank you.


MS. HARE:  Thank you, Mr. Elson.


We will take our morning break now and return at 11:10.


--- Recess taken at 10:49 a.m.

--- Upon resuming at 11:14 a.m.

MS. HARE:  Please be seated.

Okay, Mr. Brett, I understand that you are next?
Closing Argument by Mr. Brett:


MR. BRETT:  Yes, thank you, Madam Chair.  Good morning, Panel.  I think you have copies of my factum there.

MS. HARE:  Yes, we do.  Should we give that an exhibit number?

MR. MILLAR:  K9.2.
EXHIBIT NO. K9.2:  BOMA FACTUM.

MR. BRETT:  Thank you.  BOMA will make four points in their argument:  First, that THESL has not demonstrated the urgency of proceeding with the --

MS. SPOEL:  Sorry.  We only seem to have one copy.  Is there a second copy that we could have up here?

MS. HARE:  I said "yes" quickly, because I had a copy.

MS. SPOEL:  Thank you.  Sorry.

MR. BRETT:  Okay.  I will just repeat that first sentence.  THESL has -- BOMA has four points to make:  First, that THESL has not demonstrated the urgency of proceeding with the Bremner station at this time; second, along with the first two speakers, BOMA views THESL's load forecast and that of the OPA for the central and downtown Toronto regions and its five transformer stations as compromised by its uneven treatment of supply and demand side CDM resources and should be disregarded by the Board as a basis for any decision with respect to Bremner; third, that THESL and OPA's projection of the contribution of DG to the central and downtown Toronto plan underestimates and marginalizes the contribution of distributed generation, and that THESL has been slow to engage customers, other than microFIT customers, who are candidates for DG.  This failure has undermined the integrity of the load forecast, also.

Fourth, and finally, the Navigant study prepared for this case did not provide any independent analysis of the potential contribution of CDM and DG in assessing the urgency of and the need for the Bremner station.

So on the first question, the urgency and need, BOMA is of the view that THESL has not demonstrated the immediate need for Bremner.  THESL made submissions to the Board seeking approval to construct Bremner in both EB-2009-0139, that is the 2010 rate case, and EB-2010-0142, that is the 2011 case.

In the 2010 case, the application was for 72 MVA of new firm transformation capacity.  The rationale was very similar at that time.  In that case - that's the 2010 rate case - THESL and the intervenors entered into a settlement agreement dated January 22nd, 2009.  Pursuant to that agreement THESL agreed to reduce its 2010 capital budget from $423 million to $350 million.  There was no reference to preferred treatment for Bremner in the agreement, and the settlement agreement went on to state that:
"THESL will accommodate the reduction in its capital budget by slowing down the pace of non-critical renewal and new emerging capital programs.  THESL will review its prioritization schedule to ensure that it yields the maximum benefits ... THESL believes that the level of capital expenditures..."

And I would emphasize this:
"... agreed to as part of this settlement will still allow for the majority of the required capital projects to proceed, avoiding material effects to customers or the system in the Test Year".


That would be the 2010 year.  Then the next year they made essentially the same submission.  That is in EB-2010-0142, and, as in the previous year, there was a settlement agreement and this one was dated March 25th, 2011.

As part of a settlement, THESL agreed to reduce its 2011 capital budget proposal from 498 to 378, and the agreement provided -- this was two years ago, in March:
"THESL agrees that, based on its agreed capital budget, it can continue to operate its system in a safe and reliable manner in the test year."


So I am going to go -- there was no special provision for Bremner.

Now I am going to deal with the four issues that have come up regarding the urgency of the need for Bremner.  They are the switchgear issue, the feeders issue, the load growth issue, and a fourth one which was -- which I will call the supply issue.  Another way of putting that would be the transmission level considerations that the OPA raised in the hearing.

I will try and be brief here, because these issues have been dealt with, but my take on them and my emphasis is a bit different.

So on the first issue, the switchgears, we do question the sudden urgency of their request to approve Bremner in time for a Hydro One board meeting in April, when it has been applying for approval for the station for the last three years.  If the need for Bremner was so urgent, why did it not -- why did not construction start earlier in 2011 or 2012 - there was some money spent in 2011 and 2012, but not very much - or why was it not applied for even earlier?

Given the fact that in the 2006 analysis that Toronto Hydro filed in an earlier rate case, but which it also filed in this case -- and I will give you the reference a bit later, but it filed it by letter in this case.  This was a study done in 2006.

That study was mostly -- it was a Hydro One - Toronto Hydro study, and it dealt mainly with transmission-related issues, but it did talk about step-down transformers, and it did have a high-level comparison back in 2006 of expanding -- of a new station at the Roundhouse or expanding the Esplanade.  So they had been thinking about this for a long time.

Now, THESL has said that the near term need is to refurbish end-of-life, obsolete switchgear at the Windsor station, and that 72 MVA of transmission capacity and switching capacity - and I would emphasize those are two separate capacities - outside of Windsor is required to allow THESL to begin to work on the first of several switchgear assembly replacements.

Now, as you know, and I think we discussed this in the hearing, there are six separate switchgear assemblies at Windsor, and the evidence does list all of the downtown stations and all of their switchgear busses.  But Windsor has the most.  It has six, so the first one is what they want to get to work on.

Now, these six switchgears, although they're old, they remained in service without incident for many years, and while it's clear that sufficient excess switchgear and transformation capacity was not available or is not available at Windsor to permit the work to take the initial assembly out of service -- the first of the six switchgears out of service to replace it, and that is something in the order of I believe 55 megawatt -- MVA, THESL did not make clear that the excess transmission capacity at the other four stations, Strachan, Terauley, Esplanade and Cecil, could not be used in some combination to backstop Windsor while this first switchgear was being replaced.

In other words, it was not necessary to rely on the new station capacity at Bremner.  There is a reference.  I am referring there to a reply to a Pollution Probe IR, and the reference is stated as T6F in schedule 9.3.

Now, a failure of certain switchgear buses at Windsor, a failure of a switchgear bus, would result in an interruption of power to customers.  But the study that I spoke to you of earlier, the 2006 study, talked about a mobile switchgear operator, which was coming into play in 2007.  It was going to be delivered in 2007, and it would be able to restore power in three days.  Now, that is a very worst-case analysis.

Now, with respect to supply, just briefly, I think it is important to be clear -- and I will come back to this in a moment, but when their evidence speaks of a failure in supply, I am taking that to mean a failure of supply of power to the Windsor station by the transmission system.

And what that same analysis shows -- and I have cited the study at the top of page 4.  It was Exhibit J1 -- J1.1 in the 2007 rate case.  What the analysis shows is, because of the number of transmission lines coming into the downtown stations, if that supply failed it could be replaced in two hours.

Now, that is, I think -- I guess the other point I would make there is that if that supply failed today, Bremner is not going to, you know -- if that supply failed, even if Bremner were built, if that supply failed, it could not replace the entire output of the Windsor station, which is about 360 megawatts, because the initial tranche of Bremner, as described in the evidence, is 144 megawatts.

So I guess what I'm saying is if there were a catastrophic supply failure, A, we're told that it can be cured very quickly by rearranging the transmission supply.  And B, Bremner wouldn't fix that problem in any event, not that problem.

Now, the third thing, the third reason put forward is our feeders.  Now, you've heard quite a bit about feeders in the last couple of hours, so I'm going to just try and summarize this.  But here's my take, BOMA's take on it.

As was mentioned by Mr. Elson, THESL in the evidence noted that 37 megawatts of new feeder connections were requested at the Windsor station in 2012, and he gave you a citation for that.  And 29 of those 37 megawatts had to be diverted to the Terauley station.  That is V6, page 88.

The fact that Terauley TS was able to connect 29 megawatts' worth of feeders when Windsor was full meant that Windsor was not required for that purpose, obviously, in 2012 -- Bremner was not required for that purpose in 2012.

And now here's the point where -- the next couple of points.  I agree with what's been said, but I want to emphasize THESL did not provide evidence to demonstrate the capacity of the other four stations near Windsor, the other four downtown stations, to connect additional feeders, if required, in 2013 and in each year over the medium term, the next few years.

In other words, they didn't provide any evidence on the number of available feeder ports at the other four stations.

In fact, as far as I can tell -- and you know, we could stand to be corrected -- THESL in the evidence does not appear to have provided a forecast of new connections, and more important, additional feeders required in the downtown core -- I am repeating myself, I guess -- for –- well, no, I'm not, sorry -- additional feeders required in the core over the next four to five years.

All we have is the statement that 139 condominiums are under construction in Toronto, and that -- which is twice the amount in New York.

Now, impressive, but not on the point.  Not all new buildings require feeder connections at a transformer station bus.  Some are connected to feeder loops, or use feeders connected to existing feeders.

So anyway, in summary, there appears to be no evidence on the spare feeder capacity of each of the downtown stations.

And for clarity, as the Board is aware, we're talking about the physical availability of ports on the buses in the five stations into which new feeders may be connected.  We will talk about load growth separately.

Now, on the question of cost, this has also been touched on, the cost of having to reroute -- of having to connect these requests for new feeders in 2012 to Terauley rather than putting them into Windsor, which had no more place.

THESL said that the incremental cost of adding 29 megawatts of the 39 megawatts to Terauley instead of Windsor was 3.3 million.  Now, they didn't provide details on the make-up of the 3.3 million, but even taking 3.3 million at face value, that amounts to a little over 100,000 per megawatts of feeders; not per feeder, but per megawatt of feeders.

Now, that amount is not de minimus, obviously, but it has to be assessed in the context of cost of alternatives such as having to build an entirely new station, including the cost to build the feeders in question from the new station.

And as far as we can see, we don't have information on that, any detailed information.  We don't have that sort of comparison.

Now, the third one is load growth.  I talked about switches, feeders, and now load growth.

The load growth is -- there is evidence on load growth and it's found at TGF schedule 9.3.  In fact, there's several places it is found.

But basically, it shows that Windsor station reaches its capacity in 2017.  This is transmission capacity now -–or, sorry, transformation, transformer capacity.

These various stations reach their capacity anywhere from 2017 to 2021.  So there is not an immediate need there.

Now, the transmission level benefits, both THESL and OPA noted Bremner is a resource that would provide flexibility to HONI in the event of a serious outage on the east side of Toronto.  However, neither of them provided a clear enough explanation of what "flexibility" meant in this context.  And the cost savings that would result in it were deployed, rather than some immediate -- some alternative remedial measure.

And from a transmission point of view, I concluded it was in the "nice to have" rather than the "must have" category.

Now, briefly on costs, I think you have already been told -- you know this -- it is a costly piece of infrastructure.  The Board must be convinced it is necessary to construct the station now to approve a capital expenditure of this magnitude.

With respect to alternatives, Hydro One (sic) have testified they have not spoken to EnWave about using their existing tunnel to install feeders from Esplanade to Windsor.  They don't appear to have calculated the cost of an Esplanade option using the EnWave infrastructure, including required upgrades to the Esplanade station, or a Strachan-Windsor option.

However, THESL witnesses did agree there would be longer-term benefits from increasing interconnection among downtown stations.  That is at V6, page 154.

Now, I would like to move to the load growth for –- the load growth gets us into a discussion of Toronto Hydro's load forecasts.

And BOMA strongly disagrees with the approach Hydro One (sic) takes to developing its load forecast in general, and with particular reference to how it integrates CDM and DG.

To the extent that load forecast lacks coherence and integrity, all the subsequent decisions based on that forecast, including transformation capacity requirements and feeder requirements, are tainted, and they can produce adverse results.

MS. HARE:  Mr. Brett, you have said twice "Hydro One" where I think you meant to say "THESL"?

MR. BRETT:  Sorry?

MS. HARE:  You said twice "Hydro One."  I think you meant to say "THESL"?

MR. BRETT:  Yes, I did.  I'm sorry.  Yes.  Thanks, Madam Chair.

Now with respect to BOMA and CDM, now as you probably gathered already, BOMA is intimately familiar with both the supply side and demand side of the electricity equation.

Mr. Bach stated at the hearing that:
"I provided the historical results for the BOMA CDM program..."

This was something BOMA did with the OPA:
"... which I look at as one of the most successful, in that it was an industry-driven program, and I could wish it was still being delivered that way."

BOMA's own program, BOMA BESt, which is separate from that program I just mentioned, which does -- and BOMA BESt doesn't involve incentives.  It is a benchmarking comparative program.  It relies on sort of the competition between building owners -- continues to provide energy savings.

In fact, BOMA now regards energy efficiency and conservation as a continuous improvement process.  Savings are an asset that must be maintained like the other assets of a building.

Now, Mr. Bach went on to highlight the market transformation taking place, and the critical point I think he makes there is he cites -- in the quote, he says:
"... I cited a number of activities, which indicate that the market has changed from a market push to a market pull.  And having been involved in sustainable building activities for more than 20 years, I can tell you it is a refreshing change and it's ramping up very quickly at an accelerating pace, and CDM is one tool that will assist building owners and managers to continue that accelerating pace."

Now, we make the point, then, that utility CDM programs are useful among other -- and among other ways to get additional attention from senior management and to finance incremental costs beyond normal management payback criteria.

I am sure you are both familiar with this from looking at proposals in the gas industry for a number of years.

What BOMA would like to see in downtown Toronto, for reliability and cost reasons, is something akin to the program that Mr. Bach mentions, the New York State program.

That is a program where the equivalent to the OPA provides a basic level of energy efficiency, but the individual utilities - and we're talking here particularly about Consolidated Edison, and he mentions this in his evidence - top up what the -- top up the general program on a station-by-station basis, transformer station by transformer station basis, in New York City in this case.

That is all I will say about it, because I don't want to get into it in any detail, but I do want to highlight the next point that Mr. Bach makes on load factor.  It is the bottom of page 8.  He says:
"As I understand the Toronto load growth forecast, it is looking backwards, taking a -- doing a trend line or regression analysis of the previous five years, and then using the slope and intercept to go forward..."


And he talks about the 2 percent:
"I cannot understand why they would be more conservative, but at 2 percent the entire load is going to double in approximately 36 years.  If you believe that that is going to happen, better be looking for new sites for transformer stations today..."


Then he says:
"I don't happen to believe that is going to happen."

The question was:
"And why don't you believe that the 2 percent growth is accurate?"

And he says:
"For the reasons that I have offered, that the market is pulling the building owners and managers to reduce their load, rather than allowing them to just carry on expanding their load by doing nothing in the way of CDM, operational improvements and tenant engagement."

BOMA urges the Board to pay close attention to Mr. Bach.  Mr. Cass was careful not to attack the quality of Mr. Bach's evidence directly.  Mr. Bach is one of the most knowledgeable analysts of and practical advisors to business and governments on energy efficiency in buildings in Canada.  He's careful; not given to exaggeration.

BOMA suggests that THESL should use its own experience in the past decade of involvement in CDM, as well as information from organizations like BOMA and REALpac - that is the Association of Real Estate Owners - in their load forecasts.

The regression analysis approach described above does not recognize the progress made with respect to existing buildings.


Now, you have heard that before, but from us, our membership has been in those programs for quite a long time and we're very well aware of what's happening in the existing building stock.

Mr. Bach noted in his evidence, and we agree, that it was very likely, given the programs existing for the reduction of energy and demand, that energy efficiency in existing buildings would offset new load required by new construction.  He's speaking there about the downtown central Toronto area.

THESL also seems to disregard the impact of CDM as part of new construction, because there are CDM targets for new buildings now.  The LEED programs are an example of that.  I am sure you are familiar with these.

So BOMA suggests that incremental improvements can be forecast with targeted incentives for new buildings for CDM in new obstruction both at the building design and commissioning phases.  That is ongoing as we speak.

Now, BOMA is also concerned that the Toronto Hydro's load forecast does not take into account future programs, including change in codes and standards and the range of initiatives, even ones not funded by the OPA which are outlined in Mr. Bach's evidence.

REALpac, for example, has set targets for -- energy intensity targets for its existing -- members' existing buildings.  They call it "20 by 15", and that means that 20 percent -- sorry, a $20 per ekWh reduction in square footage, of energy use per square foot in commercial buildings -- sorry, that is not a dollar.  That is a physical -- a physical metric, energy kilowatt-hours per square foot in commercial buildings from an average of 38 to 20 by 2015.

So that is where the "20 by 15" comes from.  So that is fairly dramatic.

It is clear.  I think both Mr. Elson and myself asked Mr. Simpson, and he confirmed in both cases, that the THESL's load forecast does not include CDM after 2014, because there is no assurance of funding.

Now, our view is that is not an acceptable approach.  Given the policy of the Ontario government, with its conservation targets for 2014, 2025 and 2030 and the provisions of the Green Energy Act, it is pretty clear either the OPA, the LDCs or both will be mandated to continue its CDM programs for the foreseeable future.

Even apart from government- and OPA-mandated programs, there is increased market-driven activity to accelerate the take-up of conservation investment and best operating practices.

Particularly, if you were to look at -- I don't suggest we turn it up, but if you were to look at page 26 of Mr. Bach's paper, he talks about the fact that the joint efforts of Toronto Hydro and BOMA to date have realized something like 6,122 proposals in Toronto, in the City of Toronto, but that -- that is in commercial buildings, but that is out of 80,274 buildings.

So his conclusion from all of that is there is a tremendous scope for an increase in CDM in buildings.

So I am going to move ahead now, because I want to try and get this in in a reasonable -- in my allotted time, or close to it.  I have on page 11 a quote that describes the Consolidated Edison program.  Toronto Hydro said they were aware only generally of it, and we're suggesting that they're behind the curve of CDM best practices.

So our recommendation in this regard is that the Board direct THESL to include -- to do a proper load forecast that includes future DSM and CDM projects, and, to the extent practicable, an analysis of station-by-station CDM along the lines of the Consolidated Edison approach.

Now, they obviously can't do all of that in one year, because Consolidated Edison are doing this over several years.

But the problem that I have, we have in this area is - and I will just jump ahead in one respect - is that every year, you know, THESL will come in with infrastructure proposals, and every year if you say:  Well, have you looked at CDM as an option?  They will or can say:  Well, it won't help us.  It won't come in soon enough.  So it is a Catch-22.

So the way to avoid that is to have longer-term planning of CDM and be working on it on a continuous basis, so that you can look ahead several years.  Presumably, what you want to happen is the utility will look ahead several years, and when they're planning their supply-side infrastructure -- be it transformation or whatever infrastructure we're talking about -- they will be able to take into account the projected results of CDM.

Now, as far as the OPA is concerned, Madam Chair, I am going to be a little over 30 minutes here.  Would you be --I would like to go to about 40 minutes, if I --


MS. HARE:  No.  In fairness, it was made quite clear that it is 30 minutes, except for Environmental Defence Fund.  So you have about three minutes left.

MR. BRETT:  Three minutes?  Okay.  I didn't realize --


MS. HARE:  Yes.  But I do also note, Mr. Brett, that your written submission is following along your oral.  So whatever we don't get to, we will certainly read.  We have it on the record.

MR. BRETT:  All right.  That's fine.

Let me just conclude.  Let me make a couple of very quick points, a few quick concluding points.

OPA agreed that their approach to CDM was that one size fits all.  They said, essentially:  We have provincial goals and we have provincial programs, and we don't do local programs.  Now, they later appeared to moderate that somewhat.  And they should moderate it.

And as this paper describes, there is no legal or other basis that we can ascertain that would prevent them from doing targeted programs with THESL in the Toronto central downtown area, notwithstanding some comments made by Mr. Farmer from which one might infer the contrary.

We also note the -- you know, that the OPA has stated -- and this is in the evidence in a letter to Toronto Hydro -- that they defer to THESL for all aspects of Bremner, providing the rationale, justification, the evaluation of alternatives; they say that is TH's job.

That was in Amir Shalaby's letter, November 21st, 2012.

The Navigant report, I said that is the fourth reason.  The reason for that is that Mr. Schlatz admitted in cross-examination that they did not do an independent analysis of CDM or DG.  He said that.  He said they took the Toronto Hydro stuff.

Then finally, with respect to distributed generation, I agree with Mr. Elson -- he took you through the history of that and the number of fairly strong pronouncements this Board has made over the last three or four years to THESL to get -- to effectively get on board and do the detailed planning required.

And I think what we have heard so far is:  Well, it's coming.  We're talking to HONI.  We're talking to others.  And eventually we're going to see it.

Well, they're late, is the point.  They're behind their curve there.

So what do we say?  Well, in conclusion, we're sensitive on this because these -- it is my clients that own all these big downtown buildings.  They're taking their power from Windsor.  So we don't want this thing to kind of fade away.

However, we don't think you have the evidence in front of you now, for the reasons I have suggested, to say that Bremner should go ahead, that it should go ahead this year.

We say you should send THESL back to do a tighter, harder analysis of the problem, the consequences of not dealing with it, each of the factors that we talked about, and to come back to you and look at alternatives, take into account the regional plan, but in particular do a tighter analysis of these issues and come back to you at some future date when they're ready to have a better fleshed-out proposal.

You know, it may well be that Bremner will be constructed in the next two to three years or four or five years, but we don't think there is enough in front of you to say:  You should spend $195.6 million in the next two years to do this.

Those are our submissions.

MS. HARE:  Okay.  Thank you.

Mr. Janigan or Mr. Crocker?
Closing Argument by Mr. Janigan:


MR. JANIGAN:  Thank you, Madam Chair.

I will attempt not to recapitulate many of the arguments that have been put forward by my friends in relation to their opposition to the Board approval of THESL's plans for Bremner at this time, and try to, as much as I can, surgically cut out from those materials that are duplicative and try to add something of value for the Board.  I will try to do so.

First, with respect to the task before the Board, it has been noted in a number of different decisions of the Board the requirements to be able to have a non-discretionary capital expenditure approved in an ICM module, which is effectively what THESL has brought forward in this particular application.

In particular, it was noted in page 31 of the Board's decision in EB-2007-0673 that:

"The capital module is intended to be reserved for unusual circumstances that are not captured by Z-factors, and where the distributor has no other options for meeting its capital expenditure within the context of its financial capacities underpinned by existing rates".

THESL itself in part 1 of this proceeding, in its December examination -- its December argument in-chief in part 1, noted that its IRM/ICM application is:

"... needed to address the essential and urgent electricity infrastructure renewal which must be undertaken over the next three years to maintain currents levels of system safety and reliability, as well as the level of safety for employees."

Those are relatively high bars to meet with respect to its application before the Board, and certainly the quality of the evidence, in VECC's opinion, does not match the quantum of the relief that has been sought before the Board in terms of its magnitude.

It is seeking approval for the first phase of its Bremner transformation station project to enable THESL to enter into the commitments necessary for completion in the last quarter of 2014.

Now, as has been mentioned in the context of this proceeding, there is an incredibly tight window for THESL to meet the proposal that this transformer station will be going into service at the end of 2014.

We have heard that they would require approvals from the Hydro One board in April of this year, and their initial application was contingent upon receiving approvals and starting the project in early –- in -- earlier this year.  That clearly will not be met.

Secondly, there is evidence on the record -- in particular the evidence that Mr. Shepherd referred to this morning -- that would appear to show that the replacement of the switchgear at the Windsor station has been an ongoing project of THESL.  It has been pushed to the forefront, presumably, by its desire to get on with its Bremner transformer station project.

And in fact, it would appear to fall more in line with a characterization that would show that it is in line with the normal replacement of capital expenditures by a distributor, rather than something urgent and non-discretionary.

Be that as it may, when we look at their proposal that's before the Board, it involves approval of the cost of phase 1 of the Bremner transportation project of approximately $195 million.

The purpose of that is, as a number of my friends have already stated, to accommodate the load from Windsor when the switchgear is replaced, approximately 72 MVA.

It also produces a potential for load growth and new customer connections in a rapidly-growing part of the city, and it, as well -- by increasing the capacity by 144 MVA, and, as well, it increases reliability of the system by way of its increased feeder connections and allows Bremner to be part of any strategy to relieve any particular station in a situation of crisis.

It may be conceded their plan may achieve all three of these objectives.  I don't think that is effectively a question before the Board at the moment.  The question is whether or not all of these objectives are urgent and must be addressed in the context of an ICM application.

With respect to the first objective, it is clear that at some point in time the switchgear at Windsor must be replaced, but with respect to the other two objectives, it is not clear whether or not this is a very expensive inoculation for a disease that may well be prevented by other means.

Looking at whether or not the Board is -- can be secure in making a call upon the evidence that is fairly clear before it, we sort of take the position of a less confident regulator and see what happens in the event that we are wrong, whether or not there are options, whether or not there are fail-safe provisions that allow the Board to be confident in going forward with a decision that effectively is called for on the evidence.

The first sort of element of confidence or degree of security is provided by the fact that there are other options to the expansion of the Bremner station proposal.  In particular, the applicant's own Navigant report has explored options including the expansion of the Esplanade and Strachan stations, which would provide, over the course of its expansions, approximately 288 MVA.

The initial expansion of Esplanade would allow for the Windsor switchgear change and add about 216 MVA capacity, enough to meet short-term needs; and with a 2016 service date for Esplanade, it provides the Board with some security that some measures could be put in place almost as rapidly as those involving the Bremner station to deal with the switchgear replacement at Windsor.

It must also be remembered that the Bremner construction is hardly a walk in the park.  It will be difficult.  It is disruptive.  As Mr. Millar explored in his cross-examination the other day, it involves what seems, to me, to be a fairly extensive and intricate heritage project construction and, as well, involves the construction of an underground transformer station, of which there are not very many in the world.

So, in general terms, when you have a difficult construction project such as Bremner, it is not out of the way to suppose that there may be problems associated with it that may, in fact, bring its completion to about the same as to what the station at Esplanade could be -- in the same time frame as the station at Esplanade could be completed.

The other point I raise is that Bremner is not an opportunity that is closing in the near term.  So, if needed, it can be built later, and the additional capacity will not be redundant.

This is something that was explored in appendix 3 of the Navigant report, and while page 14 of that report shows an NPV that is higher for the build of Esplanade and Strachan before Bremner, it is unclear how the additional capacity that is made available at Strachan was treated in this analysis.

But, in any event, if the Board's, in effect, decision forces THESL to look at the Esplanade and Strachan options and it turns out that Bremner still has to be built later, we have not created additional problems or foreclosed opportunities by way of the decision to proceed with Esplanade and Strachan at an earlier date.  So there is some security that is available for the Board in saying, Well, Bremner really is not urgent and, in fact, the lower-cost option might be the best in terms of public policy.

Finally -- I shouldn't say "finally."  My friends have covered extensively the flaws associated with the applicant's demand forecast and its assumptions with respect to CDM and DG initiatives over the next five to ten years.

Those flaws were apparent in the forecast provided by THESL.  It is of marginal use in relation to determining when load might be needed and what effect CDM and other initiatives may have upon those loads.

As well, the applicant's case is undercut by the fact that the regional plan simply incorporated the Bremner transformer station without an extensive review.  It largely escaped that kind of review that would have provided some comfort to the Board that, in fact, Bremner was an important addition to the regional plan.

It is to be noted, as my friend Mr. Elson indicated earlier, that delaying any decision in Bremner allows the regional supply plan to look at additional options that may be available to meet that load and to possibly forestall Bremner or to eliminate it altogether.

So, in effect, the ability for the regional planning authorities to review all of the different assumptions that THESL has put into its Bremner transformation project provides another level of security for the Board in effectively making the call in accordance with the evidence before it.

Finally, some of the evidence before the Board in this proceeding has revisited some of the regulatory comment associated with gold plating of rate base under cost of service that had been heard on a constant basis from the early '70s up to this point in time.

In VECC's view, frankly, it is rather more a clash of policy and management cultures that we see in relation to the matters before us.  THESL, like any company, would like to have a quiver full of arrows and weapons to face its future and to put itself in control of dealing with the problems that may arise.

However, other voices, and perhaps others that are more concerned with environmental and public policy, may believe that the best way to meet these problems is to try to minimize them before they get to the level that you have to use those arrows in your quiver.

We think that THESL's first -- first instinct, to try to look to, to make sure it had all of the buttons under its control to deal with the potential crisis may be one that could be expected, and may be one that potentially many such other management companies may make, but it is the wrong one.

In effect, the Board should not embark upon the approval of this project as a non-discretionary and urgent project, particularly in the face of the evidence that shows that alternatives exist, that the alternatives explored by the company were inadequately explored, and that the opportunity may possibly exist both to minimize the amount of public investment and to increase the amount of conservation that is practiced in the franchise of the applicant.

So we would submit that the Board should reject the proposal of the applicant at this time.

Thank you.

MS. HARE:  Thank you.

Okay.  Mr. Crocker?

MR. CROCKER:  Thank you, Madam Chair.
Closing Argument by Mr. Crocker:


MR. CROCKER:  Madam Chair, Members of the Board, AMPCO -- in looking at this application on a more macro level than have the others who have made submissions to you this morning, AMPCO believes that THESL has made its case for the need to increase station capacity in downtown Toronto.

While some contribution of CDM and distributed generation might defer the need for a new station, the fact of insufficient conventional local generation and/or transmission pathways into Toronto suggests to us that Bremner is the most prudent solution available to strengthen the local supply.

I think in taking that position, we're taking the position that Ms. Spoel took in response to Mr. Shepherd's analogy with respect to the husband of the expectant wife and the prudence of his planning ahead.

AMPCO, however, has two areas of disagreement with Toronto Hydro.  They relate to the capital contribution on which THESL and Hydro One seem to have agreed, and the timing of Bremner's in-service date as it affects THESL's rate base.

Let me deal with the capital contribution issue first.

While the actual formula provided in the Transmission System Code is complex, it appears that the essence of it is that it requires a capital contribution calculated as the present value of Hydro One's capital and future O&M costs, less the present value of future transmission revenues.  And the period over which these calculations are made is 25 years.

Toronto Hydro maintains that Bremner is needed to meet load growth, as you have heard, and the forecast is provided in Undertaking J7.1 for 55 MVA of load, beginning in 2014, rising to 86 MVA over the 25-year test period.

If Bremner were a station that did not share load with its neighbours, those numbers would drive the connection cost recovery agreement in themselves.

But Bremner isn't that way.  When Bremner is complete, it will reduce load on other stations, so Hydro One will see only incremental revenue related to the aggregate increase in load for Bremner and its three neighbouring stations.

Logically, the CCRA should only consider the total, we suggest, the total incremental load that will be served both directly and indirectly by the addition of Bremner.  From the evidence -- once again, from that same spreadsheet -- this is 683 MVA in 2015, rising to 1,094 MVA in 2039.

The CCRA calculation, however, seems based on a calculation of current unused capacity in the area.  Once again, you can take that from the spreadsheet, which is provided as Undertaking J7.1.

Unless there is unused capacity as a shortfall that is caused -- causing adjustments in previous CCRA agreements, it is hard to understand how this approach is justified in the Bremner capital contribution calculation.

AMPCO submits, therefore, that the Board should request THESL to provide a thorough review of the context and calculations of the capital contribution, and that can be done as part of the section 92 application for the transmission line to service the station.

MS. SPOEL:  Mr. Crocker, I am not quite sure I understood all of that.

Are you suggesting that - and please correct me if I have this wrong because, really, I am just having trouble following it - are you suggesting that the -- that Hydro One should be taking into account, or should or should not be taking into account, the impact on the other or the effect on the other stations?

MR. CROCKER:  Should be taking into account.

MS. SPOEL:  Should?  And in what way?

MR. CROCKER:  It reduces the -- because Bremner doesn't stand on its own --


MS. SPOEL:  Right.

MR. CROCKER:  -- because it interacts with the other stations, it reduces the cost of the -- the connection cost recovery agreement.

MS. SPOEL:  So you're saying that Hydro One is isn't adequately taking into account the savings that will occur in the other stations?

MR. CROCKER:  Yes.  The other stations, yes.

MS. SPOEL:  Okay.  Fine.  Thank you.

MR. CROCKER:  We're suggesting that this -- dealing with the issue in this way might be problematic if -- to the Board in determining what the rate base for Toronto Hydro should be, in light of this application being for 2013-2014.

However, we don't think that Bremner should be added to rate base until 2015, which is the second issue with which we disagree with Toronto Hydro.  And I will explain why.

Bremner has an optimistic, I think, in-service schedule, for the fourth quarter of 2014.

In that sense, it will not be useful to relieve the annual peak demands on its neighbouring stations during the summer peak of 2014.  That will have passed by the time Bremner comes into service, even if it is on time.

While THESL may wish to have Bremner in place to relieve overloading at neighbouring stations in 2014, the reality is that this will not happen.  Whatever problems occur at the neighbouring stations in 2014 are most likely to happen when temperatures are -- summer temperatures are at their peak, and Bremner won't be able to help out in that respect.

Secondly, Hydro One has committed only to a fourth quarter 2014 line connection.  At the earliest, the connection will be available, according to the evidence, in October of 2014.  And while THESL indicated in cross-examination that it was working with Hydro One to accelerate that schedule, the evidence doesn't provide any reason to believe that this can be done.

Especially given that Hydro One is awaiting Board approval for the project before proceeding to make its application and other approvals, as well.

Aside from load relief and load growth, neither of which needs apply in the fourth quarter of 2014, the remaining reason to get Bremner into service is to allow the switchgear replacement, about which you have heard quite enough this morning.

These replacements, though, aren't scheduled, I don't believe - we don't believe - until 2015.  So an in-service date of early 2015 should not provide a technical or a work scheduling difficulty for Toronto Hydro.

An additional reason why 2015 makes more sense is the technical design of Bremner about which you have just heard from VECC, and we don't think it is realistic to expect a finish of Bremner, even if it is approved, so it can be in-service before 2015.

AMPCO submits that were the Board to approve the inclusion of Bremner into rate base for 2014, under the six-month rule there would be a high probability that Toronto Hydro's customers, 2014, would be paying for assets that were neither used or useful or available.

The other points I was going to make have been covered by others.  I won't make them again.  We suggest, in summary, that in looking at this broadly, and once again from a macro level, that Toronto Hydro has made its case, but that the Board should not allow Bremner into rate base before 2015.

Subject to questions, those are our submissions.

MS. HARE:  Thank you, Mr. Crocker.

MS. HARE:  Mr. Millar.
Closing Argument by Mr. Millar:

MR. MILLAR:  Yes.  Thank you, Madam Chair.

I am going to be taking a slightly different tack than my friends.  We are not going to be making a submission about the need for the Bremner station, and, instead, the submission will focus on the rate treatment of Bremner in the event that it is approved.

Now, at this point, to be honest, Staff is not entirely certain on the exact rate treatment Toronto Hydro is proposing for Bremner.  It appears that Toronto Hydro proposes to have the capital spending associated with Bremner for the 2012 to 2013 period included in its proposed rate riders for 2013, which you will recall were - the 2013 portion of this phase 1 proceeding was heard back in December.

It is not quite clear how Toronto Hydro proposes to have the 2014 spend addressed.  You will recall that in the original application, it also included non-Bremner spending for 2014.  You will recall there was a portion for 2014.  That has been hived off into phase 2, and it is not certain exactly when phase 2 will be heard at this point.

So it is not clear to Staff if Toronto Hydro would like to have a separate, stand-alone Bremner 2014 rate rider ordered through this phase 1 proceeding, or if it would want the Bremner project approved by the Panel now, but that the rates associated with it, the rate rider associated with Bremner, would be tied into the rate rider that will presumably be coming forward in the phase 2 proceeding.

We would suggest that Toronto Hydro clarify this in its reply submission.  In truth, you could do it either way and Staff doesn't necessarily have a preference for one over the other, but it is certainly something the Board Panel needs to know.  You need to know if you are being asked to approve a separate rate rider right now or if you will be asked to tie the Bremner amounts into a future 2014 rate rider.

I am going to move on to a discussion of in-service additions.  I haven't heard this raised by any of my friends, and, in truth, with the benefit of hindsight, we might have asked some more specific questions about this during the hearing, but I think we can safely make argument on this point, because it is not really an evidentiary issue.

You will recall in the first portion of this proceeding Staff, and in fact many of the intervenors, argued that only in-service additions should be eligible for rate recovery through an ICM.  This contrasted, you will recall, with Toronto Hydro's approach of seeking recovery on a capital spend basis.

Now, obviously the Board has not yet rendered a decision on this topic, and I am not going to repeat our entire submission from December, but in that submission Staff concluded that at least to Staff it was clear that, on an examination of the Board's prior ICM decisions, it was in-service capital additions that are supposed to be included in any rate riders associated with ICM.

It remains Staff's view that only in-service additions should be eligible for recovery through the ICM and that there should only be rate recovery for Bremner once it enters service.

Now, again, for Bremner, it is Staff's understanding that none of the spending associated with this project will be in service until the end of 2014, and that's when the station is scheduled to enter into service.

So, accordingly, it is Staff's view that unless some portion of the project is shown to be coming into service in either 2012 or 2013 - it is our understanding that that is not the case - no rate recovery should be granted for that period.

Rates for in-service additions for 2014, as I said, could either be approved as a stand-alone rate rider or tied into the phase 2 proceeding.

Some comments on the cost estimates and the timing estimates for the Bremner station, and this will touch, I think, a little bit on what we just heard from AMPCO.

Staff does have some concerns about the accuracy of Toronto Hydro's cost estimates and about whether its in-service estimate for December 2014 is realistic.

Staff notes that, as was discussed during cross-examination, the site location and the choice of design - in other words, its proximity to this heritage building and the need to build the station largely underground - has led to increased costs, complexities and complications.

There have already been several increases to the cost estimates and some extensions to the proposed in-service dates.  I will just give you a quick overview of this.  It is contained in the evidence in appendix 1 to Schedule B-17, where they sort of do a history of this project section.

Just to give you the overview, in the 2010 cost of service application, which was EB-2009-0139, Toronto Hydro stated that construction work would be completed by December 2012, and substation installation and commissioning would be completed by April 2013.

The total cost disclosed up to the end of 2013 at that time was $112.5 million, which included the capital contribution to Hydro One.  The cost forecast increased to $128.6 million in the cost of service application for 2011 rates, which was EB-2010-0142, and at that point the completion date was pushed back to July of 2013.

In the current application, Toronto Hydro states that the station will be built and in service by December of 2014 and that the total cost up to that point is now $194.5 million, which again includes the capital contribution to Hydro One.

Staff notes that this represents a cost increase over a two-year period of over 70 percent from the original forecast.


Staff has a concern that both the costs and the timing of the project appear to be increasing and lengthening, respectively, with every filing.

Staff believes that -- Mr. Davies reminds me I said 70 percent over two years.  It is in fact a three-year period.

Staff believes that any recovery mechanism that is put into place should protect Toronto Hydro's customers from any further cost increases or delays.

Now, with respect to possible cost overruns, Board Staff recommends that this issue be reviewed when Toronto Hydro seeks to close Bremner to rate base, which would presumably be in its next cost of service rates case.

You will recall there was a bit of discussion about this in the hearing, and, indeed, there is some discussion of it in the ICM guidelines, and I will read to you from that.  I believe it was part of Environmental Defence's compendium or one of their compendiums.  And it states at page 10:
"A distributor that receives rate relief through this module..."

In other words, the ICM:
"... will be required to report to the Board annually on the actual amounts spent.  At the time of the next rebasing, the distributor will file a calculation of the amounts to be incorporated in rate base.  At that time the Board will make a determination on the treatment of any difference between forecast and actual capital spending during the IRM plan term.  Any overspending or underspending will be reviewed at the time of rebasing..."


So the guidelines discuss the possibility and indeed they encourage the idea of a true-up, and Staff believes that THESL should be required to justify any cost overruns at this time.

With respect to timing, given the previous delays in this project, it certainly seems possible, even likely, to Board Staff that the Bremner station may not come into service until after 2014.

Staff believes that any rate recovery in 2014 should be dependent on the project actually entering service in 2014.  In other words, Toronto Hydro should only be able to recover money for in-service additions, and that is what we discussed earlier.

Toronto Hydro's rate year begins on May 1st, so presumably any 2014 rate rider associated with Bremner would come into effect on that date, May 1st, 2014.

Staff proposes that a deferral account should be established for all amounts collected through this rate rider.  The amounts accumulated in this deferral account, including appropriate interest, would be subject to refund to customers if the Bremner station does not come into service by December 31st, 2014.

This would ensure that Toronto Hydro does not recover any amounts in 2014 for assets that are not in service in 2014.

And this deferral account could be reviewed in Toronto Hydro's next cost of service or custom IR rate application, whatever it may be, expected for 2015 rates.

Madam Chair, subject to any questions you or Ms. Spoel may have, those are our submissions.

MS. HARE:  No.  Thank you very much, Mr. Millar.

MR. MILLAR:  Thank you.

MS. HARE:  That concludes our proceeding for today, and we will meet, then, Monday at 2:00 o'clock for reply argument.  Thank you.

--- Whereupon the hearing adjourned at 12:25 p.m.
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