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Monday, August 13, 2012

--- On commencing at 1:37 p.m.

MR. QUESNELLE:  Good afternoon.  Please be seated.

The Board sits today on the matter of an application filed by Toronto Hydro-Electric System Limited on May 10th, 2012 under section 78 of the Ontario Energy Board Act and the Board's incentive regulation mechanism framework seeking approval for changes to the rates it charges for electricity distribution to be effective June 1st, 2012, May 1st, 2013, and May 1st, 2014.

The Board has assigned file number EB-2012-0064 to this case.  The Board issued Procedural Order No. 1 on July 31st, 2012 setting out the process in which it would hear submissions on a draft issue list that was issued with the procedural order.

The Board has received written submissions from the parties and, as determined in Procedural Order No. 1, will hear reply submissions this afternoon on any contested issues.

The Board will issue a final issues list in due course subsequent to today's proceeding.

As stated in its letter of June 27th, the Board will consider the status of two outstanding matters related to the Board's EB-2011-0144 decision in assessing the next steps in this proceeding.  Those matters are Toronto Hydro's notice of motion to the Board and its notice of appeal to the Ontario Superior Court of Justice.

I would remind the parties that the purpose of today's hearing is to hear reply submissions on the items being contested.  There is no need to restate your submissions in their entirety.  We have the written submissions.

My name is Ken Quesnelle.  I will be presiding over today's proceeding, and with me on the Panel are Board members Marika Hare and Cathy Spoel.  I will take appearances now, please.
Appearances:


MR. CASS:  Good afternoon, Mr. Chair.  Fred Cass and Amanda Klein for Toronto Hydro.

MR. QUESNELLE:  Mr. Cass.

MR. ELSON:  Kent Elson for Pollution Probe.

MR. QUESNELLE:  Mr. Elson.

MR. JANIGAN:  Michael Janigan for the Vulnerable Energy Consumers Coalition.

MR. QUESNELLE:  Mr. Janigan.

MS. HUSA:  Good afternoon.  Anna Husa for the City of Toronto.

MR. QUESNELLE:  Sorry, did you get that, Madam Reporter?  I don't believe your mic was on.  Sorry.

MS. HUSA:  Anna Husa for the City of Toronto.

MR. QUESNELLE:  Thank you very much, Ms. Husa.

MR. RUBENSTIEN:  Mark Rubenstein for the School Energy Coalition.

MR. QUESNELLE:  Mr. Rubenstein.

MR. CROCKER:  David Crocker for AMPCO.

MR. QUESNELLE:  Mr. Crocker.

MR. FAYE:  Peter Faye for Energy Probe.

MR. QUESNELLE:  Thank you, Mr. Faye.

MR. MILLAR:  Good afternoon, Mr. Chair.  Michael Millar, counsel for Board Staff.  I am joined by Martin Davies.

MR. QUESNELLE:  Thank you, Mr. Millar.

I don't know if there's been any discussion amongst the parties - perhaps not - about the order.  It strikes the Board that perhaps we will start with Toronto Hydro.  They can provide their reply submissions and what they saw in the written submissions from all of the parties, and then we will go to Board Staff after that and we will go down the list after that.

There may be a requirement -- we will see how we proceed.  We would, again, emphasize we want to cover off the contested issues, but there may be a requirement to flip back and forth as we hear from parties.  We will give the people making the submissions obviously an opportunity to reply to any arguments counter to their position.  Okay?

If that makes sense, Mr. Cass, if you want to start?
Submissions by Mr. Cass:

MR. CASS:  Thank you, Mr. Chair.

Mr. Chair, I won't have an extensive submission on any particular point that's been raised with respect to the Draft Issues List.  Instead, what I would propose to do is run through the various comments that the Board has received and just maybe in a sentence or two indicate Hydro's response to those comments. I will try to do it issue by issue, if I can.

In relation to issue 1, CCC has argued that issue 1.1 should be broken down into three components.  I won't read them.  They're in CCC's letter to the Board.

Toronto Hydro's submission in respect to that is that the three more specific issues do not actually add anything to the one general issue that is already in the Draft Issues List.  That's the first point.

Second point with respect to this, two of CCC's three specific issues are framed in relation to the standard of proof.  Now, there may be instances where it is really important to have an issue around the standard of proof, but, in my submission, in most instances it is not usual or necessary to get an issue down to the level of talking about the standard of proof.

In my submission, the single broad issue that is there already, issue 1.1, is better than this attempt to delve into the standard of proof.

Finally on this point, if the Board were to look at the submissions of SEC, you would see at page 2 the point is made that the evidentiary burden, according to SEC, is implicit in every issue, which in my submission supports the notion that it is not necessary to have issues that go down to the standard of proof unless there is some special circumstance in a particular case that requires that.

With respect to issue 1, SEC argues for an addition to the issue that would have the Board look at the consequences of this application for future applications.

In response to that, my submission is that at first this is speculative, at best, for the Board in this case to try to set up an issue as to the consequences of this application for future applications.

Further, I submit that this would present a serious challenge to the Board when it comes to forming any conclusions in this case about consequences for future cases that are properly supported by any evidentiary record in this particular case.

In my submission, again, there may be exceptions.  There may be exceptional cases but, generally speaking, future consequences should be dealt in future applications, and the Board's issues list should not attempt to look into future applications in the way that is contemplated by SEC's proposed issue.

AMPCO has proposed a new issue 1.1.  This is the issue about the interrelationship between this proceeding and the other proceedings that you have just referred to yourself, Mr. Chair.  First, I note that the actual wording of the proposed issue from AMPCO reads a little more like argument than it does like an issue.

Second, I would submit that it really pertains more to procedural matters than to any substantive issue that will remain outstanding for determination as this case proceeds, either through way of -- through settlement or through a Board proceeding there is a need for a substantive determination.

Finally, on this point, it would be my submission that the issue that AMPCO has raised has actually already been addressed in Procedural Order No. 1, where the Board has said what it intends to do.  The Board has said once the issue list has been settled, it intends to address the next steps in this proceeding.  So those are my submissions on that one.

VECC has proposed a wording change for issue 1.1 -- sorry, 1.2 I should have said.  This wording change relates to the use of the words "revenue requirements" in issue 1.2.

I don't think that a lot turns on it, but I think that the reference to "revenue requirements" was presumably included in issue 1.2 just to take account of the fact that there would potentially be ICM revenue requirement be to be considered in this case.  Again, I don't suggest a lot turns on it, but I think there was a reason why the words "revenue requirements" were included in the issue 1.2 as drafted.

Finally, with respect to issue 1.2, Energy Probe has proposed a broad issue as to what alternative regulatory approaches may be appropriate.

In my submission, this issue is far too broad and it would essentially capture matters appropriate for a generic hearing, such as the Board's review of the renewed regulatory framework for electricity.

Further, as I indicated in response to one of the other proposed issues, in my submission, there is a real question about whether here the Board would have the appropriate evidentiary record to do this sort of sweeping review of alternative regulatory approaches that is implied in proposed -- the proposed issue from Energy Probe.

Then there is one final point under the general category of issue 1.  Again, it is an Energy Probe's submission.  Energy Probe has proposed a new issue 1.4 with respect to the recovery of smart meter costs.

Quite simply, my submission in response to that is that the issue is quite inappropriate, because there is no smart meter clearance application that's been filed in this case.

That then brings me to the general category of issue 2.  SEC in this context has put forward a broad issue as to whether Toronto Hydro's proposal for an ICM is appropriate.  In my submission, the broad issue from SEC is really just a different way of stating what is already more specifically set out in issues 2.1 to 2.4.

In short, it is my submission it doesn't add anything to take those specific issues and make them more broad, and, in fact, this suffers from the disadvantage of being more vague than the specific effort to set out the issues that is already in the Draft Issues List.

There are some submissions from both VECC and CCC in regard of issue 2.  I mean no disrespect by this comment whatsoever, but in my submission, there's tinkering with the words a little bit.

I submit that these proposed changes with respect to issue 2 don't really add anything of substance.  They're really just some commentary on the words that have been made.

Having said this, though, there is one point emerging from the submissions that I believe does have some merit.  issue 2.2, in the way it is framed now, asks whether the proposed capital projects are justified by the consultant reports and business cases.

I think both VECC and CCC -- sorry, I think both SEC and CCC commented on that.  If the Board were to think ahead to the point at which the Board might have to rule on whether the proposed capital projects are justified, the Board's ruling presumably is going to be on all of the evidence in this case.

So having made a ruling on all of the evidence in this case as to whether the proposed capital projects are or are not justified by the evidence in the case, it is difficult to see the value of the Board's separately looking at, well, are the projects justified by the consultant reports and business cases?

So although my comment with respect to other submissions that have been made regarding issue 2 is that it's perhaps in the nature of wordsmithing, my submission is that there is some merit about issue 2.2 and why the Board would want to look at just whether the projects are justified by the consultant reports and business cases, as opposed to justified by all of the evidence in the case.

Still on issue 2, Energy Probe, again, in this context -- as it did in issue 1 -- suggests the addition of words to ask an issue about looking at alternatives.  So Energy Probe proposed that both some words at the end of issue 2.2 and also a new issue 3.3, that asks very broadly what alternatives may be appropriate.

Again, my submission is the same as it was in respect of the proposed issue under the category of issue 1, that this implies a sweeping review of all conceivable alternatives, that really is far too broad for the context of a case like this, which, when you come down to it, is --instead of a regulation case with an incremental capital module.

Further, it is my submission that there is already sufficient breadth in the Draft Issues List to allow an appropriate level of review, without getting into this very broad wording that suggests some kind of sweeping review of alternatives.

Then just a few other submissions, to wrap up on some other points.

Under issue 3, Energy Probe argued that there should be a specific issue about revenue-to-cost ratios.

It would be the position of -- it is the position of Toronto Hydro that this is already captured under the broad wording of issue 3.2.

With respect to issue 5, SEC sought confirmation that certain questions with respect to implementation timing and any resulting adjustments and the potential for a true-up between amounts collected in the revenue requirement impact of any approved ICM, as to whether those are covered by the Draft Issues List.

Toronto Hydro would agree that those issues are indeed covered by issue 5.

I believe that this -- these submissions have addressed virtually all of the comments by other parties.  There's two remaining issues that I will deal with.  And aside from those, I would make the general comment, to the extent that there are other things I have not addressed, again, I would -- in my submission, without disrespect to any other party -- put those in the category of wording changes that really don't affect anything substantive.

The two remaining things that I would like to deal with is that Pollution Probe has proposed two new issues dealing with several things, conservation and demand management, distributed generation, and combined heat and power.

Quite simply, Toronto Hydro submits that these should be rejected as being outside the scope of this proceeding, again, this being an IRM and ICM application.  It is my submission there is nothing in the scope of this proceeding that would encompass the issues proposed by Pollution Probe.

The final matter that I wanted to address is that there is a submission that has come in from the City of Toronto.  City of Toronto proposes to add to this proceeding an issue of concern to it that it has brought forward in another proceeding.

I do stress that, in the view of Toronto Hydro, this is a legitimate issue.  The City has stated in the second-last paragraph of its letter that:

"This is a matter of great importance to the City and one which has been on the regulatory agenda for a significant amount of time."

Toronto Hydro does not in any way disagree with what the City has said.  There are just three observations, though, that Toronto Hydro might like to make.

First of all, the point being raised seems to have a generic quality to it, whereas this is not a generic proceeding.

The second point is there could potentially be an issue with respect to the notice in this proceeding, if one were to import into it an issue with this generic quality.

The third point is, simply an observation about the effect of holding rates interim within Toronto Hydro's proceeding as a result of this cost allocation issue affecting one particular customer class.

Those are just some observations that I wanted to make with respect to the City's submission, but again, Toronto Hydro certainly does not in any way question the City’s position that this is an important issue.

Thank you.  Those are my submissions.

MR. QUESNELLE:  Thank you, Mr. Cass.

Mr. Millar?

MR. MILLAR:  Yes.  Thank you, Mr. Chair.

MR. QUESNELLE:  Mr. Millar, just before you start, maybe Mr. Davies -- do we have the written submissions from AMPCO on the record?

MR. MILLAR:  They have been filed, sir.  I notice they're missing from my binder, as well.  Perhaps we could bring up one copy that you could share for now, and we will ensure that you get a copy.

MR. QUESNELLE:  Sure.  Thank you.

Okay.  Go ahead, Mr. Millar.  Thank you.
Submissions by Mr. Millar:


MR. MILLAR:  Thank you, Mr. Chair.

I will not be touching on every proposed new issue.  We have just selected a few that we felt deserve some commentary from Board Staff.  I will begin with what amount to a housekeeping exercise.

A number of parties pointed out that draft issue 3.3 appeared to be incomplete.  And they are, in fact, correct.  That is our error; just some of the words got chopped off the end, so I will read out what the actual proposed issue is.

I am not sure if Toronto Hydro will have any concern with it, but if they do, I propose they could deal with that in any reply submissions.

What it was supposed to read was:

"Has THESL appropriately complied with the Final Order Regarding Suite Metering Issues dated April 26, 2012 in EB-2010-0142, including its use of the name 'Competitive Sector Multi-Unit Residential' for the new Quadlogic class?"

So that is what it was supposed to say.

MR. QUESNELLE:  Thank you, Mr. Millar.

MR. MILLAR:  Again, I'll move through a number of the issues.  Indeed, Mr. Cass has spoken to some of these, and I will largely be adopting many of the things he has said.

Starting with Pollution Probe, I take a slightly different position than Mr. Cass, perhaps, that we do have some concern about issue creep about an issue like this particular issue 1.

It is my submission that this is an IRM and ICM proceeding, and it is not a CDM proceeding.  This should not be the forum where Toronto Hydro is asked to produce new CDM plans or anything like that.

As you are well aware, Toronto Hydro has targets embedded in its licence for CDM.  I understand it is endeavouring to hit those targets as we speak, in fact, entirely through OPA-approved programs.  They do have the option of coming to the Board for additional programs, but this is not one of those proceedings.

However, if Pollution Probe wants to examine that issue in the lens of determining whether or not the suite of programs that are being proposed in the ICM are, in fact, needed -- for example, to say:  CDM could actually solve these problems for you -- I recognize it might be a bit of a grey line as to exactly where that fell.  But if there were perhaps some questions about whether CDM could, in fact, solve these problems and eliminate the need for some of these projects, I think that would be within scope, just within the regular rubric of an ICM discussion, one of the tests is there is need, there is prudence, et cetera.  I think you could probably squeeze some of those questions in that.

But I would caution the Board to ensure that this doesn't turn into a CDM proceeding where we're talking about specific brand new CDM programs, what Toronto should or should not file in that regard.

Moving to the AMPCO submission, which I understand you have now, very briefly, I tend to agree with my friend, Mr. Cass, on this.  It does read a bit like argument.

But perhaps more importantly, I think the Board has already dealt with that issue in Procedural Order No. 1 where it said, We will see where we are after the issues list, and then the Board will issue guidance on how we will go forward.

So I don't think the AMPCO issue is actually necessary.  The Board has already said they're going to look at that.

I will move now to the submissions of the City of Toronto.  This includes a suggestion that the Board should include an issue whereby parties can argue for the need for interim rates at the end of this proceeding.  As you will be aware, all rates are -- have currently been declared interim once this application was filed.

And I think at a high level, Board Staff is not necessarily opposed to there being an issue that parties could argue at the end of this proceeding that all rates or certain rates or some of the rates or a portion of the rates should be held interim.

Now, as it happens, there may be some legal restrictions on what the Board can actually do there.  The Board's power to declare rates interim, without having the wording in front of me, states something like that it can only do so until the end of the proceeding, essentially.

Now, the Board has been creative in that regard before.  There may be some interesting solutions that could be used to get around that.

But my position for today is if parties want to argue about interim rates at the end of the proceeding, that's fine.  It is sort of similar to arguing implementation date, something like that.  You don't necessarily need an issue to be put on the list.

But where we do have some concern is this.  If you will read through the letters filed by the City of Toronto, their ultimate issue is a cost allocation issue.  It is about the street lighting class, and some concerns, perhaps, that the revenue-to-cost ratios are off and that perhaps they're paying more than they should for street lighting.

As you will also be aware, the Board did look at this issue to some extent in the past through a process that wrapped up about a year ago, and has stated its intention to look at this further through another consultation process, which would encompass not just Toronto Hydro and the City of Toronto, but I believe look at it on a province-wide basis.

That is something that has yet to happen, but the Board has indicated that it is going to be looking at that.

It would be my submission that this current proceeding is not the forum in which we should be getting into cost allocation and rate design issues, whether it be for the street lighting class or for any other.  Those are not IRM issues.  They're not ICM issues.  And typically they would be dealt with either in a cost of service proceeding, or, without knowing the details of this soon to be forthcoming Board process, it might be something that is looked at there.

But this is not the proceeding to look at the underlying issue that the City of Toronto has with the cost allocation for the street lighting class.

So we would resist any broadening of the issues that would allow parties to file evidence on cost allocation or anything of that nature.

Now, to the extent parties wish to argue rates should be kept interim based on either the record we already have or with the background of the Board's consultative process on this, I think they should feel free to make those arguments.

Just to be clear, Staff, in all likelihood, would oppose those suggestions, but we don't think that is the time for that argument, that that could be -- that that could go either on the issues list or just be accepted as generally an issue, and we could have that fight at the end of the proceeding.

Finally, Energy Probe - this is another item touched on by Mr. Cass - they proposed an issue as the recovery of smart meter costs and associated SMRR is appropriate.

As Mr. Cass has pointed out, they haven't sought any recovery for those accounts, and my understanding is that typically those are not dealt with in this type of proceeding.

Toronto Hydro hasn't actually proposed to clear them, so, in Staff's view, that is probably good enough.  There is nothing on the table about that, and we don't see the need to have an issue added.

Subject to any questions, those are my submissions.  Thank you.

MR. QUESNELLE:  Thank you, Mr. Millar.

I suppose why not just go with the list of appearances, unless someone has issue with that, or if it doesn't seem to be working, we will flip around.  But, Mr. Elson, perhaps you could go next with Pollution Probe.
Submissions by Mr. Elson:

MR. ELSON:  Thank you.

So Pollution Probe here has a very narrow but, in our opinion, important point which, as you have heard, is considering DG and CDM at the same time as the supply side expenditures.

The basic point is that the Board is being asked to approve capital projects, and, in Pollution Probe's submission, now is the time to decide whether DG or CDM could meet the same goals or the same customer needs at a more -- in a more cost-effective manner.

DG and CDM can be alternatives to some of the supply side expenditures, and in our position they should be examined together and compared to ensure that the most cost-effective solutions are the ones that are chosen.

Secondly, in the applicant's materials this has already been done to a certain extent.  The Navigant report, which is tab 4, schedule B17, appendix 3, the business case analysis at page 15 to 17 goes into these issues, and we would like to be able to go further into these issues.  And by that, I mean a comparison between DG and CDM as opposed to supply side alternatives.

Thirdly, the Board has considered DG and CDM in applications where Toronto Hydro is not specifically seeking recovery for DG-related expenditures on the idea that the Board should be taking a holistic approach when deciding which expenditures are the most cost-effective.

And an example is EB-2009-0139, the April 9th, 2010 decision, and there is a reference there on pages 34 and 35.

I would like to address Mr. Millar's comments, and Pollution Probe does not intend to ask for a new CDM plan here, but we would like to assess whether the suite of programs is needed, as Mr. Millar suggested, and take a step further and say whether those are the most cost-effective way of meeting the same goals and the same customer needs.

The basic point, in our position, is that CDM and DG can be very cost effective and that the Board should consider that, together with the supply side expenditures, in determining whether they should be approved or not.

Pollution Probe has proposed two specific issues.  It proposed that they be added to the issues list, but we understand that the issues list is at a very high level and would understand if the Board would wish simply to indicate that the issues that we wish to address are covered already by issue number 2 relating to capital projects.

In sum, we feel DG and CDM should be considered at the same time as the supply side expenditures and that this is the proper place to address these issues.  So unless the Board has any questions...

MR. QUESNELLE:  Go ahead, Ms. Hare.

MS. HARE:  If the issue of CDM and distributed generation, combined heat and power, is added either explicitly or within the scope, would Pollution Probe be planning to file evidence?

MR. ELSON:  I would have to go talk to my client about exactly what evidence we would be filing in this proceeding.

I couldn't speak to that right now.

MS. HARE:  I ask only because I wonder if there is enough on the record that would allow you to be able to compare some of these options to their supply options.

MR. ELSON:  I don't think there is enough on the record right now.  I'm sure there would be cross-examinations.  There would be interrogatories as to specific evidence.  I would have to speak to my client further.

MS. HARE:  Thank you.

MR. QUESNELLE:  Thank you.  Mr. Janigan, for Vulnerable Energy Consumers Coalition.
Submissions by Mr. Janigan:

MR. JANIGAN:  Thank you, Mr. Chair.

A few general comments I would like to make before I deal with some of our suggested amendments.

I think my friend, Mr. Cass, may be correct insofar as the submissions of intervenors in this matter does contain some wordsmithing that may be unusual in relation to the approach to the drafting of most issues lists.

Most issues lists are drafted with an attempt to provide a general and comprehensive sort of look at the items to be studied, at the same time as providing a framework for the Board and scope of the issues to guide the parties.

In this case, I think there is substantial water under the bridge that has necessitated a different approach by the intervenors.

In this case, we have the Board's decision on the preliminary issue, looking at a number of different items that are the subject of -- that will form the subject of some of the evidence of the applicant in this matter.

In particular, has emphasized that -- that decision has emphasized the importance of the IRM models and the ICM models in its decision.  I think, in quoting from it, that the OEB has provided and applied and used to consider these for the applicant and the three GIRM policy is well established and being implemented by all distributors.

So in approaching the issues list, the intervenors have, I think, been cognizant of the fact that this is not simply a tabula rasa; it is a circumstance where the applicant is having to put its evidence in the context of these important models and the direction of the Board contained in that case.

So if our approach has been somewhat fussy in relation to the issues list and potentially characterized as one of being both belt and suspenders, we apologize, but we ask the Board to consider the background.

That having been said, I will address our specific points.

In issue number 1, my friend Mr. Cass noted that we had suggested that revenue requirements should be eliminated from that, and noted that revenue requirements are something that are associated with the incremental capital module.

We agree, but we thought that that was going to be dealt with under issue 2, so that issue 1 would be simply the standard on IRM models, which exclude the ICM, and therefore the reference to "revenue requirements" would not be appropriate.

So we have suggested in our correspondence a different wording that would eliminate that.

Issue number 2, once again, I guess it flows from our view of the necessity to maintain the framework that was established in the Board's decision on the preliminary issue.

We have suggested that issue 2 be amended so that it reads that:

"Is THESL's application in accordance with the Board's ICM criteria, and if not, are any proposed departures adequately justified?"

I suppose one could make an argument that there is not a substantial advancement over what the wording that it is, but I think it emphasizes, number one, whether or not it conforms to the criteria, and number two, the justification for the same.

Number 3 issue, rate design, I don't believe my friend Mr. Cass or Mr. Millar addressed either of these two.  I take it that they are probably more housekeeping than anything.

We believe that it is likely that THESL will want revision of the rates for '13 and '14, so we would suggest that issue 3.1 specifically refer to 2012.

And 3.2, we would suggest that the wording should be:  "Is the proposed tariff of rates and changes for 2012 appropriate", not 2013.

And my friend Mr. Millar has already dealt with the appropriate changes for 3.3.

Those are our submissions on the issues list.

MR. QUESNELLE:  Thank you, Mr. Janigan.

City of Toronto, I'm sorry, is it Husa?

MS. HUSA:  Yes.  It is Ms. Husa.

MR. QUESNELLE:  Thank you.

MS. HUSA:  Can you hear me, Mr. Chair?

MR. QUESNELLE:  Yes.  Thank you.
Submissions by Ms. Husa:


MS. HUSA:  Thank you.  Good afternoon, again.

As we've discussed this afternoon and as you are aware, the City has brought its own application for an order that the THESL existing distribution rates for street lighting be made interim from the date of its application until the date on which the Board makes a decision in THESL's rate rebate application; in other words, the within application.

But it is also asked that the Board combine its application with THESL's application.  And just as an aside, that matter of proceeding was actually recommended to the City by the Board itself, and specifically by Mr. Ted Antonopoulos.

In my respectful submission, it actually makes sense to proceed in that way.  It would be a timely and efficient manner of dealing with the issues and a good use of the Board's resources.

Now, just by way of some background, briefly, Mr. Cass referred to the fact that this matter, this issue has, in fact, been outstanding for some time.

That is, in fact, the case.  The City has consistently raised concerns about the THESL rates for street lighting with the Board.

I don't propose to take you through those in detail this afternoon, but they are set out in some detail in the City's application.  And for your reference, that is beginning on page 4 and continuing onwards.

In fact, the concerns were addressed as of December 1st, 2010 and continuing thereafter.

And the Board itself indicated in its March 2011 report that the allocation of cost to street lighting was in need of review, and there was a suggestion that the Board would be initiating its own separate consultation process.

Now, my friend referred this afternoon to the fact that it has yet to happen, but it will happen at some point in the future.

But that is the very point; that's the reason why the City is trying to drive this matter forward.  It has been addressing its concerns since 2010.  No independent consultation has been yet commenced, and in the City's view, this is an appropriate manner of dealing with it.

The issues are already coming before the Board.  Why not determine them in the context of the same matter?

Regardless to say, the issue is an important one for the City.  It's been outstanding.  It's been pending for some time.  Without an interim order, there is going to be no ability to look to the past and to adjust the rates retroactively.

So the interim order is one of significance, significant importance for the City of Toronto.

And subject to any questions that you may have, those would be my submissions.

MR. QUESNELLE:  Thank you.  Thank you very much, Ms. Husa.

MS. HUSA:  Thank you.

MR. QUESNELLE:  I will hear from Schools.  Mr. Rubenstein.
Submissions by Mr. Rubinstein:

MR. RUBENSTIEN:  Good afternoon, Panel.

At first, I would just like to say School Energy Coalition agrees with the submissions of the Vulnerable Energy Consumers Coalition with respect to:  It's important to look, not just at the specifics of this application, but of the history that this has arisen from.

Although Mr. Cass states that this is simply an IRM/ICM application, in fairness, it is an IRM/ICM application with significant changes.

So the Board, we would submit, should keep in mind that -- to keep the final issues list as broad as possible, to deal with all relevant issues that come as a consequence of the specific changes that Toronto Hydro is seeking with respect to the usual IRM or ICM policy.

With respect to the specific issues that we seek and comments made by Toronto Hydro, with respect to our request that an issue regarding the consequences of this application on any future applications by Toronto Hydro for rates in 2013 and 2014, I would say -- Mr. Cass took the position that this would be speculative at best.

It is important to recognize that it is THESL who is raising this issue to some degree.  They are seeking in an incremental capital module for, not just rates for 2012, but for 2013 and 2014.

They have also filed their draft tariff sheet, and yet it is not clear if they will be returning in 2013 or 2014 for some other form of an IRM adjustment.

As well, they state in their manager's summary, they speak to the issue of the renewed regulatory framework, and that that, any sort of changes to that does not preclude them to coming back.

So it is important, we would say, for the Board it provide some sort of guidance.  Understandably so that it might -- necessarily that there could be –- that it is to some degree speculative, and that the Board may, at a later date, after hearing submissions, not want to provide as detailed or as full guidance to Toronto Hydro, but we would say that it is useful.

I would say that this is similar to issues that were in the Toronto Hydro's last rebasing application, which talked about the appropriateness for IRM in the future, and those sort of issues.

With respect to the issue about -- this is revenue requirement and issue 1.2.  We would -- we agree with Toronto Hydro in the substance of their issue, but I think it would be proper to add, before "revenue requirements", simply the word "ICM".  In fairness, I think it was probably on Board Staff's note, just a simple error as it is the -- you know, Toronto Hydro in their application itself uses the term "IRM revenue requirements".  So I don't think much necessarily turns on that.

With respect to the second question, we propose the issue -- a broader issue to 2.1 which would encompass 2.1 and 2.2:  Is THESL's proposal for an ICM appropriate?

Mr. Cass has taken the position that that is too vague and that is not necessary, and I would disagree.

2.1 and 2.2 don't ask two different questions.  While important, they're not the same thing.  First, they ask about the application of the criteria of the incremental capital module, and then, second, there is the evidentiary question.

We would say it is important to recognize that this is a very large incremental capital module proposal - they filed five binders of evidence - that it may be -- in many cases, it may be appropriate that certain incremental capital module programs may meet the criteria, but, as an aggregate, they may not.

Further, I think adding this issue would, in essence, encompass many of the other issues of other parties with respect to 2.1 and 2.2, such as Energy Probe and the issues that the Board agrees with are in scope regarding Pollution Probe's.

Those are my submissions.

MR. QUESNELLE:  Thank you.  Any questions?

Mr. Crocker for AMPCO.
Submissions by Mr. Crocker:

MR. CROCKER:  Thank you, Mr. Chair.

I should say at the outset that when I suggested to AMPCO that this issue should be added to the list, I wasn't aware of Mr. Shepherd's letter of June 21st or the Board's response of June 27th.

But that doesn't change my position.  This is an issue I think which is important enough; that is, the issue of requiring THESL to decide on which way it wishes to proceed being made before you proceed.

It doesn't -- the correspondence doesn't change my view as to the importance of that taking place.

With THESL's decision unmade hanging over the Board, I think it creates the appearance, at least, that the Board is compromised in its scope of decision, and I don't think that is fair to the Board and I don't think that is generally fair and the way things should proceed.

So perhaps it should be included as an issue and perhaps we are underlining the importance of the Board requiring that the decision be made before it enters into the hearing.

MR. QUESNELLE:  Thank you.  Mr. Crocker, I am just contemplating the mechanics of what you are suggesting.

I think to have it on the issues list in the conventional fashion would suggest we are not answering the question prior to the proceeding.  So the way the Board has framed it in its letter and saying we will proceed to the level or to the -- progress along with the establishment of a final issues list, and then put its mind to it, and how it puts its mind to it is yet to be determined, but that is at the stage we would then pose this question to ourselves and possibly to THESL, as well, obviously.

So I am just wondering, have you thought of the mechanics of what you are suggesting?

MR. CROCKER:  Yes.  I think the issue - that is, requiring the decision - could be dealt with -- I think by the Board saying, We will consider it and deal with it after the issues list is established, it leaves it a bit -- it is not clear enough, in our view.

I think it is an important enough issue that the Board should deal with it by way of a preliminary hearing, entertain submissions from the parties before, and make its decision before the body of the hearing begins.  That is one way it could be done.

At the very least, if it remains as an issue, I don't think the Board can, without setting aside the compromising position that Toronto Hydro puts the Board in, give its decision without the decision being made.

In other words, you can't make a decision -- Toronto Hydro can't be in the position of saying, Well, depending on your decision we're going to go this way, and if you decide the other way we're going to go that way.  That can't happen.

So whether it is done by way of preliminary matter before you get into the body of the hearing or after submissions, but before you give the decision, Toronto Hydro has to make its position clear.

MR. QUESNELLE:  Thank you, Mr. Crocker.  I appreciate that.

Mr. Faye for Energy Probe.
Submissions by Mr. Faye:

MR. FAYE:  Thank you, Mr. Chair.

I would like to apologize for my casual attire.  I am a late substitution for Mr. MacIntosh and, in my haste to prepare this morning, I left my jacket and tie on my chair.  So I would ask your indulgence for that.

Mr. Cass referred to one of our proposals to broaden 1.2 and make it broad enough so that other regulatory approaches could be investigated and considered by the Board.

I understood Mr. Cass to say that they felt that that was over broad and more suitable for a generic hearing than for a specific application.

I think our response to that would be that Toronto Hydro is asking the Board to consider and approve quite a deviation from the usual process of IRM and ICM, and we feel it is important that any other approaches that could substitute for such a deviation should be examined, at least.

Now, it could be that, you know, one possibility could be that the rate of return be based on an approved capital expenditure forecast and a deferral variance account go along with it to capture differences.

There could be other approaches, but we think that the -- it would be appropriate to at least address that issue in this proceeding before the Board is asked to make a decision on an unusual application of the ICM.

The proposal we made to add 1.4, it was possibly ambiguously worded.  What the issue here is, as I understand it from Mr. MacIntosh, is there is a smart meter recovery rate rider in the evidence on the IRM model work sheet.  It is 68 cents per month, and it apparently expires April 30th of 2013.

Our only concern is:  Has it been computed properly?  Is there going to be a residual debit and credit in the end?  And we are not questioning whether there should be a rate rider.  That was approved in the 0142 application to start recovering smart meter costs in 2011.

We only want to be able to question whether that is correctly calculated.

On the issue of 2.2, we have asked that this one be broadened, as well, and it is a result really of some of the cross-examination that occurred in the previous proceeding, the 0142 proceeding.  We weren't satisfied that some of the most obvious alternatives to their capital proposals had been considered.

In fact, I believe their witnesses said, No, we didn't even consider that.  One example is replacing underground cable that has deteriorated with an overhead system.  It wasn't even considered.

It may not end up being an appropriate thing to do, but when you consider that the costs of overhead versus underground are anywhere from four to eight times different, we feel that at least some sort of a look at that kind of an alternative is warranted before approving huge capital expenditures. 

So that is why we asked for that to be broadened beyond just the business case.  We would like to see that those issues have been looked at, and that there's been an adequate review of them and an explanation as to why they wouldn't be appropriate.

Mr. Cass also referred to our proposed revenue-to-cost ratios.  As I understand this from Mr. MacIntosh, this is a standard IRM sub-issue, but since he's commented that he feels it is covered by the wording of 3.2, we are fine with that, as long as we can ask some questions about that.

Our 3.4 had to do with the wording that Mr. Millar has provided, and so we will just withdraw our comments on 3.4.

If you will give me a moment... yes, subject to any questions, those would be our submissions.

MR. QUESNELLE:  Perhaps -- unless I am working with a copy that doesn't have the right numbering, your last comments on 3.4, was that actually 3.3, Mr. Faye?  Is there a 3.4?

MR. FAYE:  I believe what Energy Probe submitted was that we would insert a new 3.3, the revenue-to-cost ratios.  Then 3.3 in the proposed draft issues would become 3.4.

MR. QUESNELLE:  Understood.  Thank you. 

Okay.  Mr. Cass, I believe we have heard from all parties.  Is there anything that you would like to respond to?  And I think the appropriate process would be if there is anything that you are responding to hearing the submissions, we will give that person an opportunity to reply.  If you are responding to what they have submitted is the appropriate draft issue, then we will give them an opportunity to respond to you.

MR. CASS:  Thank you, Mr. Chair.  Would it be possible to take 15 minutes at this point?  And I will just -- it will give me an opportunity to see what I can narrow this down to?  Thank you.

MR. QUESNELLE:  Yes, that would be fine.  Thank you.  We will return at 2:45.

--- Recess taken at 2:30 p.m.

--- On resuming at 3:46 p.m.

MR. QUESNELLE:  Thank you.  Please be seated.

Mr. Cass.
Further Submissions by Mr. Cass:


MR. CASS:  Yes.  Thank you very much to the Board for allowing that break.  That was very helpful to give me an opportunity to condense the arguments.

I think I have four areas to touch on.  I expect them all to be brief.

The first is a general submission.  The submission that I will make to the Board in a general sense is that a number of the points that you have heard made by other parties, really to the extent that they are relevant, to the extent that they raise something relevant to an IRM or an ICM application, they will be captured under the general wording that is already there.

Just to pick a few of the examples that you have heard, Pollution Probe clarified that its proposed issues, for example, are not looking for a new CDM program or plan from Toronto Hydro.  There's a suggestion here that the point would be that CDM might be an alternative to some so-called supply side projects.

Well, to the extent that that is an appropriate -- to the extent there is relevance in that, the general issue 2.1 is as follows, "Is THESL's application of the ICM criteria appropriate?"

To the extent that this is within the ICM criteria, it will be captured by that general issue.  To the extent that it goes more broadly into things that aren't relevant to that issue, then it won't be captured.  That, in my submission, is the best way to keep it to what is really relevant.

That, in my submission, also goes to the concern or the point expressed by Energy Probe about alternatives.  To the extent they're relevant and within the ICM criteria and the application of the criteria, it will be captured.  To the extent they extend more broadly and are not relevant to that general issue, they won't be.

It also extends, in my submission, to the submission that VECC made with respect to a rewording of issue 2.1.  Issue 2.1 is already sufficiently broad to capture what is relevant.

These attempts to make it even broader, in my submission, potentially confuse the issue into making it appear there is more relevant than actually does come within the issue regarding the application of the ICM criteria.

Secondly, with respect to the proposed issue raised by AMPCO, as stated by Mr. Quesnelle, putting this issue on the issues list implies effectively that it is going to be an ongoing issue in this proceeding, requiring some form of process to come to an ultimate determination.

Mr. Crocker in this context actually referred to a determination of a preliminary issue as the process that would be followed.

Now, Mr. Crocker did refer to the letter written by SEC, but he did not refer to Toronto Hydro's letter to the Board on this, so I am not sure whether he's seen it.  I didn't get a chance during the break to ask him.

In my submission, that letter makes it clear that there is not a need for process on this issue.  There is not a need to explicitly state it on the issues list.

The concern was to have an issues list in this proceeding so that Toronto Hydro would be in a position to assess that the issues of concern to it are going to be addressed, but, otherwise, the Toronto Hydro letter speaks for itself, and I am not sure if Mr. Crocker did take that into account in his notion that there needs to be some process around this.

Then the next thing that I wanted to touch upon was the submissions by Schools, SEC, with regard to the issue in this case that would have the Board consider the consequences of this proceeding for future cases.

As an example, Schools referred to the Renewed Regulatory Framework For Electricity proceeding.  That, I believe, is a good example.  If something comes out of the Renewed Regulatory Framework For Electricity proceeding that could have some application to Toronto Hydro, it is my submission that the Board would want to feel at that time that its discretion is unfettered.  It can look whether or not that has some application to Toronto Hydro.

In my submission, attempting to look ahead to that in this proceeding is not going to assist the Board in having an unfettered discretion when future proceedings occur to consider how they apply, if at all.  Perhaps they will have no effect.

So, again, my submission on that point is that the potential existence of decisions in future proceedings should not be something to concern the Board here.  They will be dealt with as they occur, and the Board's discretion will be unfettered.

The final point that I wanted to make was just a clarification, nothing more.  In relation to the comments that have been made around potentially having interim rates at the end of this proceeding, I just wanted to be clear - I don't think I was sufficiently clear in my submissions in-chief - that the observation I meant to be making was that keeping rates interim for the purpose of a particular class, of course, effectively keeps all rates interim at the end of this proceeding, which is, I don't think from Toronto Hydro's point of view, a desirable outcome.

Those are the submissions that I wanted to make in reply.  Thank you.

MR. QUESNELLE:  Thank you, Mr. Cass.  


I will ask the parties to respond on their submissions to Mr. Cass.  Pollution Probe, Mr. Elson.
Further Submissions by Mr. Elson:

MR. ELSON:  Just very briefly, Pollution Probe takes no position as to whether to add two new issues or to confirm that the two new issues that we propose are already covered by issue number 2.

And you can see the wording of our two issues is listed in our submissions, but either confirmation that that is included in the existing issues list or additional two issues, we are fine with either of those options.

MR. QUESNELLE:  Thank you.  Mr. Janigan?

MR. JANIGAN:  We have nothing further to add.

MR. QUESNELLE:  Thank you.  Ms. Husa, City of Toronto?

MS. HUSA:  I have nothing further.  Thank you.


MR. QUESNELLE:  Thank you.  Mr. Rubenstein.
Further Submissions by Mr. Rubenstein:

MR. RUBENSTIEN:  Just a comment with respect to our proposed issue about providing guidance to Toronto Hydro.

I think it is important to recognize that Toronto Hydro is seeking an ICM for three separate and successive years, not just 2012, but 2013, 2014.  That clearly wasn't contemplated by the Board in its policy with respect to ICM for three years looking forward two years.

That does provide the question:  What are the implications, if those are approved, for rate applications of an ICM nature for the next two years, and that may want to be explored.

The Board can still provide guidance without fettering its discretion for any sort of future application.  It does so -- quite often provide guidance to parties as it did in the 2010-0142 application.

MR. QUESNELLE:  Thank you, Mr. Rubenstein.  Mr. Crocker?
Further Submissions by Mr. Crocker:

MR. CROCKER:  Mr. Chair, I can assure Mr. Cass that I had read the letter that he refers to.  The only two I hadn't read were Mr. Shepherd's of June 21st and the Board's of June 27th.

I don't think the position of Toronto Hydro goes far enough in that letter to resolve the matter.  I think it is important enough that it should be -- that the matter should be included as an issue and an issue which can be resolved prior to the substantive hearing proceeding.

MR. QUESNELLE:  Thank you.  Mr. Faye?  Energy Probe?
Further Submissions by Mr. Faye:

MR. FAYE:  Thank you, Mr. Chair.  We just have one comment, and that is what I think I heard my friend say about our proposal for issue 2.2 to include the requirement that alternatives be examined.

And what we would submit is, if there is a specific requirement on the issues list saying the Board is going to examine whether alternatives have been considered, then the applicant is under considerable pressure to provide evidence that they have considered it.

If the issue is silent on that specific subject, then the applicant provides the evidence that supports its business case, and that can completely ignore the sorts of things that we have been talking about, and then the Board is left without any evidentiary record on that issue other than what we will do in cross-examination.

I think that is an inadequate way to address a billion-dollar subject.

And as a second example, there is considerable money wanting to be spent in these applications to convert back lot overhead construction to front lot underground.

A business case can be made that there is reliability reasons, but if they never address the subject of, Why don't you just rebuild the back lot in place?, and explain why that is not possible, then, again, we are left with just the cross-examination record for the Board to rely on, and we believe that is inadequate.

So with that said, those are our submissions.  Thank you.

MR. QUESNELLE:  Thank you, Mr. Millar.  Anything further?  No.

Well, thank you very much.  This has been helpful.  The Board is reminding you of what we have committed to in our earlier correspondence on the outstanding matters, and the Board will strike a pending final issues list, and then turn its mind to the outstanding issues and ask Toronto to do that, as well.

Then on the record we will -- with that on the record, with Toronto Hydro's assessment of the issues list and where it goes forward with the outstanding items, the Board will make its decision on next steps.

Okay, thank you very much.  We are adjourned for today.

--- Whereupon the hearing adjourned at 2:57 p.m.
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