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Ontario Energy Board
2300 Yonge Street
27tn Floor
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Attention: Ms. Kirsten Walli, Board Secretary

Dear Ms. Walli:

Re: Submission of the NCO
EB-2009-01s2
The Regulatory Treatment of Infrastructure Investment for Ontario's
Electricitv Transmitters & Distribution

Vy'e are counsel to the National Chief s Office on Behalf of the Assembly for First

Nations ("NCO"), a registered intervenor in this proceeding.

The Board has kindly allowed an extension of time until today for the NCO to comment

on the Board Staff discussion paper on infrastructure investment planning.

These are the NCO's submissions on the Board Staff Discussion Paper.

INTRODUCTION

The Assembly of First Nations ("AFN") is the national representative organization for all
the First Nations in Canada. The AFN represents the interests of 615 First Nations

nationally, of which I34 are located in Ontario.

The 134 First Nations of Ontario represented by the AFN are a substantial body of
consumers (ratepayers) in relation to regulated services under the Ontario Energy Board
Act.

The NCO has made submissions, relevant'to this proceeding, in the following
proceedings:

o the Integrated Power Supply Plan (IPSP) (EB-2007-0707)
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o the Transmission Connection Cost Responsibility Review (EB-2008-0003)

o the Low Income Consumer Consultation (EB-2008-0150)

o the Proposed Amendments to the Distribution System Code proceeding (EB-2009-

0077)

It is surprising to the NCO, given the submissions it has made in these proceedings and

the developing government policy that acknowledges the right of Aboriginal peoples to

participate in Ontario's energy industry, that none of the matters raised in these

submissions are even touched upon in the Board Staff Discussion Paper.

The Board Staff Discussion P¿per endeavours to anticipate and accommodate
government policy and priorities for infrastructure investment. To be consistent, the

Board must also anticipate and accommodate the matters raised in these submissions.

THREE PERSPECTIVES

The NCO has confined its submissions to the following three perspectives relevant to
First Nations in Ontario:

1 First Nations as generators

2 First Nations as transmitters and distributors

3 First Nations as consumers

FIRST NATIONS AS GENERATORS

In its submissions in proceedings

r EB-2008-0003 (Transmission Connection Cost Responsibility Review) and

o EB-2009-0077 (Proposed Amendments to the Distribution System Code)

the NCO argued for the capital cost allocation options for connection to transmission and

distribution infrastructure that would throw least capital cost upon Aboriginal proponents

of renewable energy projects.
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The NCO's submission in EB-2009-0077. dated June 30. 2009. referenced the new
statutory objective of the Board to

"promote the use and generation of electricity from renewable
energy sources in a manner consistent with the policies of the
Government of Ontario, including the timely expansion or
reinforcement of transmission systems and distribution systems to
accommodate the connection of renewable energy generation
facilities" fEmphasis Added]

That objective will come into effect upon proclamation of the recently enacted Green

Energt and Green Economy Act, 2009.

For the reasons set out in that submissiont, affirmative action in favour of Aboriginal
participation in Ontario's renewable energy generation, transmission and distribution is a
policy of the government of Ontario", so as to require

r provision of opportunities and resources for Aboriginal communities to build, own
and operate their own renewable energy projects; and

o consideration of the principle of Aboriginal partnership opportunities in energy
gèneration and transmission.

Consistent with that policy, the NCO submits that the Board should exempt Aboriginal
renewable energy generation projects from responsibility for the costs of connection to
and the costs of expansion, extension and enabling improvement of transmission and

di stribution infrastructure.

FIRST NATIONS AS TRANSMITTERS AND DISTRIBUTORS

Similarly, government policy, when read in conjunction with the Board's new statutory
objective, mandates affirmative action in favour of aboriginal transmitters and

distributors.

The Green Energy and Green Economy Act, 2009 will introduce the following provision
into the Electricity Act, 1998

Direction re programs for Aboriginal participation

(a.5) The Minister may direct the OPA to establish measures to facilitate
the participation of Aboriginal peoples in the development of renewable
energy generation facilities, transmission systems and distribution systems

t Copy attached.
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and such measures may include programs or funding for, or associated

with, Aboriginal participation in the development of such facilities or
systems.

Although action under this section is contingent on Ministerial directive to the OPA, it is
a clear indication of govemment policy to facilitate, by funding and other means,
participation of Aboriginal peoples in the development, not only of renewable energy
generation, but also of transmission and distribution systems.

As such, it informs the Board's new statutory objective. The OPA is proposing a price
adder in its Feed in Tariff for Aboriginal renewable energy generation projects. The

NCO submits that the Board should introduce a price adder or other additional financial
incentive for Aboriginal transmission and distribution investment.

FIRST NATONS AS CONSUMERS

ABORIGINAL C OMMUNITIES ON-GRID

Aboriginal peoples are disproportionately represented among low-income energy
consumers. The NCO made submissions on this issue in the Low Income Consumer
Consultation GB-2008-0 I 50).

The Green Energt and Green Economy Act, 2009 will introduce the following provision
into the Ontario Energy Board Act

Cost recovery, connecting generation facilities

79.1 (1) The Board, in approving just and reasonable rates for a distributor
that incurs costs to make an eligible investment for the purpose of
connecting or enabling the connection of a qualifying generation facility to
its distribution system, shall provide rate protection for prescribed
consumers or classes of consumers in the distributor's service area by
reducing the rates that would otherwise apply in accordance with the
prescribed rules. (Emphasis Added)

The NCO submits that the Board should seek the Minister's direction, before amending
the Transmission System Code, the Distribution System Code or otherwise implementing
the Board Staff Discussion Paper, on the introduction of rate protection under this section
for Aboriginal consumers in particular and low-income consumers in general.
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AB O RIGINAL C OMMUNITI ES O F F-GRID

The NCO has noted in

o the Transmission Connection Cost Responsibility Review (EB-2008-0003) and

o the Proposed Amendments to the Distribution System Code proceeding (EB-2009-
0077

that there are Aboriginal communities that are not served by the grid. Electricity is
provided to these communities mostly by diesel generators. Not only is this a costly
solution but it is contrary to government policy to phase out fossil fuel-fired energy
generation.

The NCO submits that the Board should urgently consider, as part of its review, the
introduction of a program to allow the extension of the grid and/or the introduction of a
series of micro-grids, served primarily by renewable and clean energy sources, to serve
off-grid Aboriginal (and other) communities.

ABORIGINAL CONSULTATION

This proceeding does not discharge or substitute for the duty of the Crown to consult and
accommodate Aboriginal communities in respect of transmission and distribution
facilities and infrastructure.

Without prejudice thereto, as noted by the NCO in previous submissions, the Board
issued a draft Aboriginal Consultation Policy (EB-2007-0617) on June 18, 2007. It is
understood that the draft policy is currently in abeyance.

The Board should consider finalising its Aboriginal Consultation Policy for use in
relation to proposed enabler facilities.

Mr. John Kim Bernard LimitedBell, Bell &

Document #: 252287
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Ontario Energy Board
2300 Yonge Street
27tn Floor
'foronto. ON M4P 1E4

Attention: Ms. Kirsten Walli, Board Secretary

Dear Ms. Walli:

Re: F,B-2009-0077
Proposed Amendmcnts to the Distribution System Code

SubmÍssions of the National Chief s OffÏce on behalf of
t_he Assembly of First Nations

INTRODUCTION

We are counsel to the National Chief s Office on Behalf of the Assembly for First

Nations ("NCO"), a registered intervenor in this proceeding'

I'he Assembly of First Nations is the national representative organization for all the First

Nations in Canacla. The Assembly represents the interests of 615 First Nations

nationally, of which 134 are located in Ontario.

These are theNCO's submissions on the Board's proposed amendments to the

Distribution System Code.

NCO SUBMISSIONS

There has been an historic <liscrimination against Aboriginal participation in Ontario's

energy generation, transmissi on and distribution.

The Green Energy antl Green Economy Acl, 2009 (GEA) will add the following to the

Board's statutory objectives

',promote the use and generation of electricity from renewable energy

sources in a manner consistent with
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Ontario, including the timely expansion or reinforcement of transmission

ry.tt.^r and distribution systems to accommodate the connection of
renewable energy generation facilities" fEmphasis Added]

The cost of developing a renewable energy project is high, The cost of connection to a

distribution system, ev.n on the basis proposed in the Board's Notice of Proposal to

Amend the Distribution System Code (Notice), represents a significant capital outlay that

may frustrate or hindcr Aboriginal participation.

Affirmative action in favour of Aboriginalpafücipation in Ontario's renewable energy

generation, transmission and dístribution is a policy of the Govemment of Ontario.

Consistent with that policy, the NCO submits that the Board should exempt renewable

energy generation projects from all connection, expansion and enabling improvement

costs where there is an Aboriginal or Aboriginal partnership proponent.

A similar exemption should apply to small capacity renewable energy projects' In a

previous set of amendments to the Distribution System Code, the Board made special

änungr*ents for comecting small generation facilities to the grid (EB-2008-0102). The

Board did not deal with the cost of connection in that proceeding'

The NCO takes this opportunity to note, once again, that many Aboriginal communities

are without eleotricityor have inadequate electricity supply' The Govemment, and

consequently the tloard and the Ontario Power Authority (OPA), should take the

opportunity presented by its policies in the GEA to ensurc that these communities are

connected to the grid or provided with their own sustainable micro-grids.

Subject to these oveniding considerations, the NCO is generally supportive of thc

comments made on behalf o1'Northwatch,

BACKGROUND AND ARGUMENT

'l'he NCO is an intervenor in the Integrated Power System Plan (IPSP) proceeding (EB-

2007-0707) and in the'l'ransmission Corurection Cost Responsibility Review (EB'2008-

0003).

In those proceedings, the NCO argued that

o there is an inherent discrimination against Aboriginal participation in Ontario's

energy generation

r Aboriginal generators should be placed on a level playing field with other generators

in relation to Ontario's cnergy generation and transmission
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, cost of and procedures for connection to transmission facilities are two facets of that

discrimination

r the fectification of these issues will likely require affïrmative action

Similarly, cost of and procedures for connection to distribution facilities are facets of that

discri minati on, re quiri n g af fitmativc acti on.

THE ßOARD'S S'I'ATUT'ORY OB,IECT'IVE TO IMPLEMENT GOVERNMENT POUCY

lhe Notice notes at ParagraPh B

Green Energy and Green Economy Act, 2009

The Green Energy antl Green Economy Act, 2009, which received Royal

Assent on May l4,200g,will, when proclaimed, make a nurnber of
amendments to the [Ontario Energy Board] Act. Of those amendrnents,

the following arc relevant to the issue of cost responsibility associated

with the connection of renewable generatíon facilities to a distribution

system,

i. T'he Board will have, as a new objective, to "promote the use and

generation of electricity from renewable eîetw sources in a

including the timely expansion or reinforcement ofltransmission 
'

systems ãnd distribution systems to accommodate the connection

of renewabl e eîelgy gencration facilities" fEmphasis Added]

The Notice cites, at paragraph C, the following policy as its rationale for this proceeding

The amendments to the Act set out in the Green Energt and Green

Ecctnomy Act, 2009 make it clear that the connection of renewable energy

generation facilities is a policy matter of priority for the Government. In

õrder to facilitate the implementation of that policy as expeditiously as

possible, the Board believes that it is desirable to move forward with its

ieview of the assignment of cost responsibility associated with the

connection of renewable generation facilities to distribution systems'

Aþ'T'IRU¿TIVE ACTION FOR ABORIGINAL RENEWABI'E ENERGY GENERATORS

It is clea¡ lhat affirmative action in favour of Aboriginal renewable energy generators is

also a "policy of the Goverrrment". so as to require
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portunitíes and resources for Aboriginal communities to build, own

ir own rcnewable eîerg1 Projects.'

consideration of the principle of Aboriginalpartnership opportunities in energy

generation and transmission'

SMALL GENERATORS

The lloard has, in previous amendments to the Distribution System Code, made special

arïangements for connecting small generation facilities (EB-2008-0 I 02).

In that proceeding, the Board noted

Several stakeholders representing generators expressed concems about the

technical requirements imposed by distributors and the generally high

costs ofconnection,

These comments do not relate specifically to the subject-matter of thís

consultation. 'l.he Board will remain mindful of these concerns andmay

address them at alatet date if wananted.

ABORIGINAL CONSULTATION

This proceeding does not discharge or substitute for the duty of the Crown to consult and

accommodate Aboriginal communities in respect of distribution facilities.

V/ithout prejudice thereto, it is noted that the Board issued a dtaft Aboriginal

Consultaiion Roli.y (EB-2007-0617) onJune 18, 2007. lt is understood that the draft

policy is currently in abeyance.

'fhe Board should consider f'rnalising its Aboriginal Consultation Policy for use in

relation to proposed enabler facilities.

Bernard Limited

' See Ministry of Energy and Infrastructure Backgrounder to the GEA, attached.
2 See a) Minsier Smithelman's Supplemental Directive to the OPA in relation to the IPSP dated September

l':.,z111,aftached, and b) the price adder for Aboriginal Partnerships selling energy to the grid in the

OPA's drafl teed in Tariff documents.

cc: Mr. John Kim llell,
Documcnt f: 25032?
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Ministry of Energy and lnfrastructure

GREEN ENERGY ACT
A BOLD PLAN FOR A GREEN ECONOMY

February 23,2009

The proposed Green Energy Act (GEA) is a bold series of coordinated actions to enhance

"conomi" 
activity and redrõe ourimpact on the climate with two equally important thrusts:

1. renewabfe energy projects to life, and

2. servation by assiéting homeowners, govemment, schools and

in sition to lower and more efficient energy use'

lf passed, the Green Energy Act, along with si

as the Electricity Ac't, the Environmental Prote
on e course to a greener future. Following pass
policy decisions would also be required as the g

greener economy and a culture of conservation'

Some key measures to help expand renewable energy, which would follow from passage of the

proposed legislation, include:

, creat¡ng an attractive feed-in tariff regime - a prícing system for renewable energy -
that wiilguarantee rates and help spark new investment in renewable energy

generatión, help increase investor confidence and access to financing for renewable

energy Projects
r establishíni a streamlined approvalE process, and provide service guarantees for

renewable energy Projects
. establishing a ríght to connect to the electrícity grid for renewable energy projects

. appoint¡ng ã nenewable Energy Facilitator to offer one-wíndow assístance and

sûpport tó project developers in order to facilitate projec-t approvals

. streamlining approvals for farge transmission projects

o establishing, toi the first time, province-wíde standards for renewable energy projects

- like stand"á ¡dized setback requirements for wind farms. Approval processes for

renewable energy projects would continue to ensure high safety and environmental

standards
r helping local communities to build and operate their own renewable energy

generãting facilities, including support for community projects

. ímplementing a smart power grid in Ontarío, making it easier to connect renewable

energy generation to the sYstem
¡ ofiering incentives for small scale renewables, such as zero or low interest loans to

assist homeowners ín financing the capital cost of residential renewables.



lf passed, the GEA (and related policy initiatives) would also create the opportunity for

consumers, public institutions and industry to better manage their energy use through a series

of conservation initiatives, including :

. maklng energy effìciency a key purpose of Ontario's Building Code, establish a fixed

reviewperiod of every flve years to identify further opportunities to increase energy

conservation and estäblish an advisory eouncil to provide energy efficiency advice to

the Minister of Municipal Affairs and Housing
. Greening Ontario government and broader public sector buildingsifacilities, and

establish Leadersñip in Energy and Environmental Design (LEED) Silver as the standard

r requiring the development of energy conservation plans throughout the broader public

sector, including municipalities, universities, colleges, schools and hospitals
. establishing North American leading energy efficiency standards for household

appliances, including effìcient use of water. Energy STAR would be standard so

household appliances sold in Ontario achieve continued reductions in energy use

. mandatory home energy audits prior to sale of homes
, making more energy-efficient products more available to more consumers
. establishing mandatory electricity conservation targets for local distrìbution companies

and empowering them to better deliver conservation programs to consumers
. increasing productivity in the OntarÍo industrial sector through energy efficiency

programs and demand management plans
. requiring targeted conservation measures to protect low-income Ontarians.

lf passed, the GEA would create an estimated 50,000 jobs in its first three years. The economic

benefits would be spread across the province through local involvement in energy production,

and opportunities for First Nations and Métis communities.

Among the key economic measures that would result through passage of the GEA are:

. creating a feed-in tariff regime described above
¡ enabling domestic content rules for renewable energy projects, leading to increased job

opportunities here at home
. providing opportunities for local communities, First Nations and Métis communities to

build, own and operate their own renewable energy projects
. resources for municrpalities and Aboriginal communities.

Amy Tang, Minister's Office, 416-327-6747
Anne Smith. Communications Branch, 416-325-1810

ontari o.ca/energY-news
Disponible en français
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September 17,2008

Mr. Colin Andersen
Chief Exec uli,v e OtJicer
Ontario Power Authority
1600-120 Adelalde Street West
Toronto ON M5Þ1t1.

'T
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Lû(b'"

Dsar Mr, Anlefsen
/

Re: Amendmente to Supply Mlx Directive lssued June 13, 2006

I write ín my capaclty as the Minister of Energy and lnfrastructure pursuant to the

authority giantèdto me under subsection 25.30(2) ol the Electrlcíty Act,_1118, in order
to addrésã more fully certain aspects of the Onta¡:io Power Authority (OPA)'s lntegrated
Power System flanlleSR), whlch has þeen under development for several years, and

which was submitted to the Ontario Energy Board (OEB) on August 29,2007.

The sents a considerable effort by et the prov¡nce's

dem requirements for the next 20 Y e grateful for the

lead the OPA, Howevgr, there are s Of the plan that have

proven to be worthy of lwlher consideration, gÍven the change in circumstances slnce
the development of the IPSP.

Therefore, I require that the OPA revisit its IPSP with a view to establishing new targets

in the following ateas, and in a mânner consistent with further enhanclng ifs current

emphasis in these areas:

' The amount and diversity of renewable energy sources ln the supply mix;

Ç The lmprovement of transmission capacity in the 'orange zones' in northern

Onlarío and other parts of the provlnòe that is limiting fhe clevelopment of new

renewaþle energy suPPlY;
o The potential of existing coal'fired assets to be
e The availabilify of distributed generation;
r The potential for pumped storage to contribute

converted to biomass;

to the energy suPPlY duríng Peak

times; and
. The vÍabÍlity of accelerating the achievement of stated conseruatíon targets,

including a review of the dãployment and utilization of Smart Meters'

"'/cont'd
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Additionally, we would ask that the OPA undeñake an enhanced process of
consultation with Fírst Nations and Métis commun¡ties in light of potential duty to consult
obligations. Furthermore, we would ask that the principle of Aboriginal partnership

opportunities be considered in matters of both generation and transmission,

The Supply Mix Directive, dated June 13, 2006, and approved of by the Lieutenant-
Governor in Council, shall ln all other respects remain in full force and effect. ln

furtherance of this Directive, the OPA shall provide an amended and revised IPSP' lt is
expected that the revised IPSP would be provided to the OEB by the OPA no later than
six (6) ûìohths from the date hereof. All other elements of the IPSP outside the specific
issues noted above coufd continue during the six'month review period'

Sincerely,

rman
ier, Minister


